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Acronyms

aMan                     aliansi Masyarakat adat nusantara (‘indigenous peoples’ alliance of the
archipelago’)

aMDaL                   analisis Mengenai Dampak Lingkungan (‘environmental impact assess-
ment’)

Bic                            Bank information centre

BriMoB                  Korps Brigade Mobil (‘Mobile Brigade corps’)

cao                         compliance advisor ombudsman

cSr                           corporate social responsibility

eShia                      environmental, Social, and health impact assessment

eSia                          environmental and Social impact assessment

iDr                           indonesian rupiah

iFc                            international Finance corporation

JataM                     Jaringan advokasi tambang (‘Mining advocacy network’)

Kau                          Koalisi anti utang (‘anti-Debt coalition’)

Komnas haM        Komisi nasional hak asasi Manusia (‘national commission on human
rights’)

KpK                          Komisi pemberantasan Korupsi (‘corruption eradication commission’)

MiGa                       Multilateral investment Guarantee agency

nGo                         non-governmental organisation

WBn                        Weda Bay nickel
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ExecutiveSummary
This report studies the human rights impact of the pt Weda Bay nickel mining company on
indigenous and seaside communities in north-west indonesia, and their attempts to stop the
mine or gain fair compensation for loss of their land.  it demonstrates the immense barriers to
accessing meaningful redress for communities that are remote.

in 1998, a mining license was granted to pt Weda Bay nickel in respect to land located on
halmahera island in north Maluku, indonesia. The mining licence would allow the company
to proceed with a nickel mine, with potential for the extraction of 500 million tons of nickel.
as of July 2016, the project remained suspended due to weak market conditions and in order
to seek new investors, and the project had not yet entered phase one of construction.1 however,
extensive land preparation for the construction project had already begun, as part of the project’s
feasibility and exploration phase.  

The project was embroiled in significant controversy over the disruption of the livelihoods of
the affected villages, and the tobelo Dalam, an indigenous tribe inhabiting part of the mine’s
concession area.  The initial exploration and feasibility phase of the project was marred by the
encroachment of the rights of these people — including improper land acquisition and com-
pensation procedures, corruption, intimidation sponsored by state and company, and also raised
issues regarding cultural, environmental and health rights.

This report outlines a number of complaints made to transnational, non-judicial grievance
processes about this project in indonesia, focusing on the cao.

Humanrightsbreaches

Environmental concerns
The pt Weda Bay nickel project mining concession covers a significant proportion of halma-
hera island in the indonesian province of north Maluku in the Maluku islands.  around 21 per
cent of the company mining area is within ‘protected forest areas’, in fragile and ecologically
significant areas. 

Displacement
affected ethnic Sawai communities have lost access to forest agricultural land they have culti-
vated for generations. Loss of access to forest agricultural land has resulted in the loss of their
primary source of livelihood.

No Free, Prior and Informed Consent and Consultation
affected communities have not enjoyed the right to meaningful free, prior and informed con-
sultation and consent in relation to changes to their land rights brought about by the project. 

Pressure and Intimidation
The indonesian national human rights commission (Komnas haM) found that members of
Korps Brigade Mobil (BriMoB), the paramilitary arm of the indonesian police, had been in-
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volved in pressuring and intimidating community members to sign agreements. The commis-
sion further found that a staff member of pt Weda Bay nickel had threatened a community
member if he did not sign an agreement. 

Inadequate and Improper Forms of Compensation
pt Weda Bay nickel has offered communities whose land falls within areas required for immi-
nent construction iDr8000 per square meter (the equivalent of uSD 55 cents or eur 0.55 per
square metre) plus compensation for plants. By way of reference, in most parts of indonesia
iDr8000 is only about enough to purchase a single meal. in isolated north Maluku, a meal of
rice and fish costs around iDr 15 000.

Allegations of Corruption
The indonesian national human rights commission (Komnas haM) found that the process
of assessing land allotments in order to compensate per metre of farming land was marred by
corruption on behalf of the relevant bureaucracy. 

TheCAOcomplaint

The cao is the recourse mechanism for projects supported by the iFc and MiGa. The cao
has three separate functions:

ombudsman/ Dispute resolution: a problem-solving / dispute resolution function –1
working with affected communities or workers and the relevant company 

compliance: conducts audits / investigations of iFc or MiGa’s own decision making  2
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advisor: provides advice to the iFc and MiGa about their policies in relation to envi-3
ronmental and social sustainability based on lessons learnt from handling cases.

The cao is available to receive complaints regarding any project in which the iFc or MiGa
have financial involvement, including via supply chains. any individual, group or representative
may make a complaint, provided they can demonstrate a connection to affected people.

The cao accepts complaints in any form, and any language, and assesses eligibility based on iFc
/ MiGa involvement in the relevant project, the presence of social or environmental risks, and
some link to affected communities. if eligible, further assessment takes place to determine feasi-
bility of resolving problems, and this can involve field visits. Dispute resolution experts will talk
with all stakeholders and determine amenability to dispute resolution. if everyone is amenable,
the dispute resolution team facilitates a process. various kinds of processes can be used, but this
usually takes place through mediation, and sometimes involves fact-finding.  The cao monitors
the case until any agreement is implemented. This can take anywhere from months to years.

if parties are not amenable to problem solving, if problem solving fails, or if there are additional
concerns about iFc or MiGa’s involvement even after an agreement has been reached between
stakeholders, a case is transferred to compliance. The compliance team, consisting of cao and
external consultants, will investigate iFc / MiGa’s processes in relation to compliance with iFc
performance Standards (see Box 1 below) using desk based research and field trips, and issue a
report to iFc / MiGa. it is up to iFc / MiGa how they respond. The cao will monitor until
compliance is achieved. compliance appraisals can also be triggered by the cao vice president,
iFc/MiGa Senior management, or the World Bank president if they receive information of con-
cern. There is no possibility of a compliance investigation of the private sector actor with iFc or
any other standards, unless that is agreed to by all parties as part of a dispute resolution process.

The advisory function is currently triggered at the discretion of the compliance advisor ombuds-
man vice president in response to a request from the iFc / MiGa or the president of the World
Bank Group, or as part of regular cao work. The decision to conduct an advisory project is de-
termined by the extent to which an issue reflects systemic social and environmental issues arising
from the cao caseload. Most advisory work to date has been triggered internally, rather than by
iFc, MiGa or World Bank management. at the time of this research, advisory teams were assem-
bled for particular tasks, e.g. to provide input into review of iFc performance Standards, or iFc
extractive industries review (cao 2003, 2010).  Since then, two permanent advisory staff have
been appointed, and the cao continues to draw on the expertise of consultants for this purpose.

in this case, a complaint was made to the cao in 2010 alleging that pt Weda Bay nickel was
in violation of all eight of the international Finance corporation’s (iFc) required performance
Standards on environmental and Social Sustainability. The complaint argued that the project
will have widespread negative environmental and social consequences that were not fully con-
sidered or disclosed in the environmental impact assessment  (aMDaL) required by the in-
donesian government. particularly in relation to social risks, the complaint argued that pt Weda
Bay nickel had not taken seriously the risk of displacement of and impacts on the tobelo Dalam
people in their assessments (iFc compliance advisor ombudsman). The complaint was made
by a consortium of indonesian nGos primarily concerned with the project’s environmental
impacts. The cao’s jurisdiction over this case is established on the basis that MiGa provides
insurance for the project.
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The cao complaint had no tangible effect on human rights outcomes for affected communities.
The ombudsman function was unable to establish a problem-solving process because commu-
nities were too fearful for their safety to be identified, and did not adequately understand other
options (such as shuttle diplomacy) available to them via the ombudsman. The compliance func-
tion elected not to conduct an audit.

at the time research for this report was undertaken, the human rights concerns that triggered
the cao complaint remain unaddressed.

Factorsinfluencingaccesstoremedyforaffectedcommunities

The persistence of human rights problems for people affected by pt Weda Bay nickel can be
explained by a variety of factors.  

Failures of domestic legal and regulatory processes: The cao was pursued because the in-
donesian legal system was perceived to be unable to provide redress due to corruption and the
readiness of government to intervene to protect mining interests. The affected communities
were unable to rely upon a strong domestic legal framework to adequately protect their rights
— meaning that pt Weda Bay nickel was often acting within the scope of the law in many re-
spects and did follow the existing legal procedures.  The lack of formal legal protection for the
affected communities in this case has led some stakeholders to pursue a range of non-judicial
strategies in addition to the cao complaint, such as complaints to indonesia’s national human
rights commission (Komnas haM), and various advocacy and media campaigns, though these
have also had limited effects in this case.

Environment of fear and intimidation: The case illustrates the difficulties for non-judicial re-
dress mechanisms with engaging with affected communities and holding mediation when af-
fected community members are fearful of being identified following threats and intimidation
by those supportive of the development project, including other community members, the com-
pany and the government. This research found that even when community members sought
genuine negotiation regarding their land rights and compensation, they encountered threats
and intimidation throughout the process. This demonstrates that unless redress mechanisms
can provide a basic level of security to complainants, their effectiveness is limited in some cases. 

Internal community divisions: The attainment of acceptable outcomes in this case has been se-
verely hampered by division within affected communities over demands. This division has been
exacerbated by the lack of impartial information about the project and their rights, which may
have helped to facilitate a community-based decision making process. Those with economic
interests in the project have been able to use this division to their advantage, in order to under-
mine community-led resistance. This dynamic becomes even more complex where nGos, who
may have strategic interests which differ from the interests of the community, become involved.
The lack of a united vision, goals or strategic approach significantly weakens community efforts
to seek redress.

Compromised claim-making: our research found that some community members did not want
the mine to go ahead, while others did, but on certain conditions. in all cases, the claims made
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to the company demonstrated a lack of awareness and/or a lack of faith in their rights or the al-
ternative claims that could have reasonably been made. These might have included their right
to free, prior and informed consent regarding the project and changes to land tenure, higher
levels of compensation, requests to retain farming land and assurances of employment and trad-
ing opportunities with the mining company, and more robust benefit sharing arrangements.
The communities’ isolation and the environment of fear and intimidation in which they live
led them to make only compromised claims (and even these have not been met).

LessonsfortheCAOanditscomplainants

The cao’s impact on this case was limited by a variety of factors. not all of these were in the
control of the cao. The most important of these were the low level of understanding by com-
munity members who opposed the mine about their options in relation to the cao’s process,
or the independence of the cao relative to the government and the company. perhaps most de-
terminative was the inability of the cao to address the concerns of community members about
their safety. our research in this case provides the following lessons for the cao and its users:

With respect to mediation (ombudsman function), an unwillingness on the part of the
affected community to engage in mediation was explained by fear for their safety if their
identities were to be revealed. our research suggested other options, such as shuttle
diplomacy, were available to complainants but they did not fully understand these.
Though the cao cannot single-handedly guarantee the security of complainants in
circumstances such as this, our research suggests that community groups may have
taken up an ombudsman problem-solving function had they better understood their
options and how each of them would address the issue of safety, and better understood
the independence of the cao relative to the government and the company. This sug-
gests that in cases where complainants live in an environment of fear and intimidation,
the ombudsman assessment process could potentially be more rigorous and patient to
open up space for problem-solving where it might seem there is none. The demands of
this work should not be underestimated — the cao ombudsman assessment team
conducted risky field visits and did demonstrate a commitment to fully communicating
the possibilities and the nature of the cao.  The cao’s time in the field was extended
considerably to give complainants time to consider their options, but this was not suffi-
cient in this case.

The impact of compliance audits on human rights remedy could be enhanced by a
greater willingness on the part of the cao to conduct audits, particularly in the early
stages of projects, and particularly where land acquisition is at stake. This could be fur-
ther enhanced by an expansion of the cao’s mandate to audit not only the iFc/MiGa,
but also project proponents. in this case an audit (either of pt Weda Bay nickel or, de-
pending on its nature, an audit of MiGa) could have been worthwhile insofar as it
would have generated a) important information that could be used by community
groups to seek redress and b) discussion around how negative social impacts had oc-
curred, and how iFc/MiGa should manage social and environmental risk in the very
earliest stages of a project when assessments are not yet complete but business activity



is taking place. The risks in these early phases can be significant, and rights violations
were already evident in this case. in fact, in cases where land acquisition takes place, it
is these very early stages that are the most significant, and this was arguably the point
in the Weda Bay mine development at which an audit could have the most impact on
the social and environmental conditions of the project.

Supporting NGOs play an important role in making effective use of the cao (or any
grievance mechanism) in many respects. in this case, many opportunities to make bet-
ter use of these mechanisms were missed because supporting nGos lacked a full un-
derstanding of how the mechanisms work, advice from other nGos that had used the
mechanism, and a close working relationship with community groups that might have
brought about a more rigorous engagement with the cao ombudsman assessment
team and a greater appreciation for possible options. 

having said that, in this case the supporting nGos were primarily environmental, and
may not have seen much value in pursuing a problem-solving process, while our re-
search suggests community groups may have. This underscores the need for close work-
ing relationships between nGos and community groups. one option not utilised here
would have been for the complainant nGos to hand over the role of supporting com-
munities to, for example, aMan, a local indigenous nGo that had closer relationships
with communities and might have helpfully shepherded a problem-solving process. in
such a case, the environmental aspects of the complaint might have been pursued with
the cao by the nGo complainants separately.

Geographic and communicative isolation caused by remote living and poor commu-
nication networks make the development of these community–nGo relationships diffi-
cult for both sides. Building community–nGo relationships stands out as a potentially
productive site for resourcing from donors and larger nGos, as well as potentially the
cao or other grievance mechanisms.

Distrust in the CAO process in general due to its connection with the World Bank fur-
ther hampered the cao’s effects in this case, as the nGo complainants were quick to
back away from the process when it became apparent that the cao would not stop the
mining project. our research suggested that many of the nGos believed that the values
of the cao would be aligned with those of the World Bank as a whole, which the group’s
hold responsible for many of the problems they engage with in indonesia, and that this
partly explained the inability of the cao to stop the mine. in some cases this lack of
trust constitutes an inherent limitation on the effectiveness of a mechanism to con-
tribute to human rights remedy. in these cases, such nGos should consider alternative
options for addressing human rights harms. a further lesson related to this point is that
the cao is not in a position to stop projects, and should not be used if this is the goal
of complainants.

10



Table of Contents

About this report series 02
Acronyms and Abbreviations 03
List of figures, tables and boxes 04
EXECUTIVE SUMMARY 05

Human rights breaches 05
The CAO complaint 07
Factors influencing access to remedy for affected communities 07
Lessons for the CAO and its complainants 09

INTRODUCTION 13
METHODOLOGY 15
PARTIES TO THE GRIEVANCE 16

Businesses 16
Shareholders 17
Other investors 18
Communities 19
Local and international NGOs 21
Key features of the case 23
Mining license granted 23
Local Land Acquisition Process and Displacement 24
New constitutional decision may strengthen rights of affected communities 25
Future of mine still uncertain 26

HUMAN RIGHTS GRIEVANCES 30
Failure to Provide for Free, Prior and Informed Consent or Consultation 31
Failure for Negotiations to be Conducted or Consent Given Freely 32
Failure to Provide Information Prior to the Project’s Commencement 34
Failure to Adequately and Meaningfully Consult 36
Failure to Gain Consent 40
Inadequate Compensation 42
Potential Breaches of Human Rights in the Future 49

GRIEVANCE AVENUES 50
The CAO 50

Human rights commission 4 2 52
Legal and regulatory avenues 53
Company-level grievance mechanism 56

BARRIERS TO ACCESS TO REMEDY 56
Inequalities in power between the parties 56

What features of the campaign to stop the mine and bring it to international 
attention contributed to or hampered redress in this case? 58
Low levels of engagement by representative NGOs with affected 

communities 58
Diverging perspectives of NGOs and community members 58
Conflict and division within the community 59
Low levels of perceived legitimacy of NGOs in the local area 61
Lack of familiarity with cash economy 61

What features of redress mechanisms contributed to or hampered redress 
in this case? 62

11



12

Ease of Access to CAO 62
Exemplary Assessment Function of the CAO 62
Difficulties entailed in providing redress in a site of conflict 62

LESSONS FOR CAO AND OTHER REDRESS MECHANISMS 63
Problem-solving in conflict-ridden communities is complex 63
Compliance audits should be used as ‘back-up’ to mediation and other 
conflict resolution processes 64

LESSONS FOR NGO STRATEGIES 66
Establish clear methods of communication and representation with 
communities 66

Alternative sources of livelihood 66
Seek advice from other NGOs and organisations with expertise in 
making complaints before lodging a complaint 67

Conduct preparation within the community before lodging a complaint 67
Build an international alliance 68

LESSONS FOR BUSINESS AND GOVERNMENT 68
Go beyond minimum legal requirements

References 69



Introduction
This report studies attempts by communities affected by the pt Weda Bay nickel mine in north
Maluku, indonesia to access meaningful redress and compensation. The report aims to place
this dispute within the wider context of indonesia’s legal framework for the regulation of mining
as well as the recognition of customary and indigenous land rights. in doing so, it examines a
summary of events, the human rights grievances involved in this case, and the parties and stake-
holders involved in the human rights grievance. 

The report’s primary goal is to analyse the efficacy of the cao process utilised in this case. Thus,
we consider in some detail what features contributed to or hampered redress, placed within the
framework of the cao process. The report concludes with lessons for the cao, potential nGo
strategies, as well as lessons for business and government. These suggestions and recommen-
dations serve to increase the availability and efficacy of redress for the affected communities in
relation to further developments of the nickel mine. it is also hoped that these lessons can be
transposed in like cases, to ensure similar barriers to redress in similar cases are handled more
effectively in the future.
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Mechanisms/Claim
Making Strategies

international Finance corporation, office of the compli-•
ance advisor/ombudsman (cao).

Human rights issues

Failure to acquire free, prior and informed consent for•
land acquisition from an indigenous group. 
Failure to acquire informed consent from an affected•
community.
intimidation sponsored by state and company.•
environmental and subsequent health damages.•

Companies
pt Weda Bay nickel.•
eramet (a French company).•
Mitsubishi (a Japanese company).•

Affected people

The seaside Sawai communities, and the tobelo Dalam•
(tugitil), a mainly nomadic community who live within
the forest along the ake Jira river.
The total affected village communities comprise approx-•
imately 9447 people.
The total affected Sawai communities comprise approxi-•
mately 3229 people. There are an estimated 23 families
constituting the tobelo Dalam community in halmahera. 

Business activity/
project

pt Weda Bay nickel (WBn) is proposing to develop an•
open pit nickel and cobalt mine and a hydrometallurgical
processing plant in central halmahera and east halma-
hera regencies in the north Maluku province of eastern
indonesia.
The mine has not yet begun extraction. it is currently in•
the exploration phase.

Connections to the
United Kingdom (UK)
and Australia

Both the uK and australia provide funding to MiGa, a•
World Bank investment instrument.  

Table 1: Summary of Case



Methodology
This report is part of a series based on the findings of a three-year australian research council
Linkage project analysing the effectiveness of non-judicial redress mechanisms in responding
to human rights concerns in which transnational business activity is involved. We adopt a broad
definition of non-judicial grievance mechanisms, namely, those that are mandated to receive
complaints, but are not empowered to produce legally binding adjudications. 

research has sought to shed light on the range of factors that contribute to greater or lesser
effectiveness and legitimacy in the functioning of transnational grievance-handling systems. a
key objective of the project is to develop recommendations regarding how non-judicial forms
of redress can better support communities who are adversely impacted by business operations
to access justice and have their human rights respected. These recommendations are primarily
aimed at those who participate in these mechanisms, including businesses, affected communi-
ties, and civil society organisations, as well as staff and other members or stakeholders of griev-
ance-handling mechanisms themselves.

Field research for the project as a whole has focused on human rights grievances in the garment
and footwear, agribusiness, and extractives sectors, with case studies for each sector drawn from
two jurisdictions: india and indonesia. 10 case study reports examine specific human rights
grievances experienced by communities and workers and the strategies employed in their at-
tempts to gain redress in the context of these specific sectors and regulatory environments. Five
mechanism reports in this series have been developed to provide a better understanding of the
effectiveness of individual non-judicial human rights mechanisms governing transnational busi-
ness. in addition to these individual case-study and mechanism reports, the project’s overall
findings are presented in four crosscutting reports which provide broader comparative analysis
across the various case studies we examined.

This case study is the companion to three other reports in this series, Wilmar and Palm Oil Griev-
ances: The Promise and Pitfalls of Problem Solving, Case Study of the CAO’s Approach to the PT Weda
Bay Nickel Mine Complaint: Barriers to Mediation in a Climate of Fear, and Human Rights Grievance-
Handling in the Indian Tea Sector, all of which explore the cases in more detail, including the ways
in which the cao complaints interacted with complaints to other mechanisms within broader
systems of remedy.

This case study was selected because it provided us with a case of a complaint to the cao that
had recently been concluded at the time of our research. This enabled us to access all stakeholders
and draw on their recent memory of the case, as well as to evaluate its early effects on the human
rights grievances. it was one of only a small handful of cases in the indonesian extractives sector
that had made complaints to transnational, non-judicial grievance mechanisms. it was also a case
in which we were able to gain access to all stakeholders with the assistance, initially, of Walhi,
and later of other groups involved in the process, which was crucial for the research. 

This report’s findings are based on extensive primary and secondary source research gathered
through in-country research in indonesia, as well as ongoing engagement with community
leaders, human rights and environmental advocates, and others knowledgeable about the project
and its impacts. 
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This report adopts a mixed methods approach to triangulate data. Three researchers, including
one indonesian research assistant who conducted interpreting and translation, visited indonesia
in May 2013, spending two and a half weeks in north Maluku and a week in Jakarta, supple-
mented with a further visit to Jakarta by one of the researchers in June. in total, we conducted
over 35 interviews or focus groups with over 60 people. This includes staff of pt Weda Bay, af-
fected villagers who have accepted the compensation package, and villagers who are against it,
village heads of Lelilef Woebulen, Lelilef Sawai and Gemaf, government officials at the regency,
provincial and national Levels, and activists and nGo staff who are protesting against the proj-
ect. During these trips interviews took place in Jakarta, ternate, Weda, Gemaf, Lilief Woebulen,
and the pt Weda Bay project site; and other interviews took place in Washington Dc and over
Skype with international experts over 2012 and 2013. interviews were conducted in english
and/or indonesian, and an interpreter was used when necessary. interviews were documented
using written notes and audio recordings, supplemented by photographs when participants
agreed. Members of the research team complied with the highest standards of ethical and pro-
fessional conduct, including adhering to ethical obligations as laid out by the university of Mel-
bourne human research ethics committee. 

in addition, researchers conducted extensive documentary analysis of as many private and pub-
licly available documents as could be acquired, including newspaper articles, company maga-
zines, the assessments of legal and quasi-legal bodies and so on.

Due to concern for the personal security of some participants, we have refrained from using
direct quotes that may identify them. Special measures had to be taken to provide a safe place
to interview those who had grievances with pt Weda Bay, as they were fearful of negative con-
sequences from the company, local government or their neighbours if they were seen to speak
out against the company. 

The scope of our research is limited in several ways. Firstly, it is important to recognise that this
individual case cannot be interpreted as representative of the diverse array of cases handled by
the cao. This is particularly so given that the cao’s operational guidelines and practices have
evolved during and since this time of our research. nonetheless, our detailed investigation of
this case can shed useful light on the processes and mechanisms through which the cao op-
erates, generating insights and questions of wider significance.

Secondly, the field research for this report was conducted in 2013, and the analysis applies primarily
to this period, though we do comment on events since then where possible and appropriate. 

PartiesToTheGrievance

Businesses

pt WBn is owned by Singapore-based company, Strand Minerals (indonesia) pte Ltd, and the
indonesian state-owned mining company pt (persero) aneka tambang tbk (antaM).  it was
originally 100 per cent owned by antaM, and further investors were subsequently brought in.



Shareholders
The following information was accurate at the time of this research, in 2012–13.

Strand Minerals

Strand is an incorporated joint venture between eraMet (66.6 per cent), Mitsubishi corpo-
ration (30 per cent) and pacific Metals co Ltd (3.4 per cent). it is incorporated in Singapore.
Strand Minerals owns 90 per cent of pt Weda Bay nickel, with the remaining 10 per cent being
held by pt antam (aneka tambang). 

pt antam

pt antam is indonesia’s state-owned mining and metals company. it has vast licensed explo-
ration areas, and has formed several joint ventures with international partners to develop min-
eral deposits into profitable mining operations (pt Weda Bay). The indonesian government
owns 65 per cent of pt antam. 

eraMet

The main shareholder of Strand Minerals, eraMet Group, is a French corporation that oper-
ates mining, processing and metallurgical operations worldwide. eraMet acquired the ma-
jority shareholding in pt Weda Bay nickel in May 2006. Since that date, eraMet has financed
and developed extensive studies in order to confirm the technical and environmental feasibility
of this large-scale project. according to the project website, eraMet will have invested around
uSD450 million in this project before a final decision is made by the company whether to invest
in the extraction phase of the project (pt Weda Bay nickel).
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MitsubishiCorporation

Mitsubishi, a Japanese company, also holds 30 per cent of Strand Minerals, making it the second
largest investor in the project.

Otherinvestors

The exploration and feasibility phase of the project is guaranteed by MiGa for uSD207 million.
MiGa’s mandate is to promote foreign direct investment by providing political risk insurance
to investors and lenders against losses caused by non-commercial risks. The guarantee was given
to Strand Minerals for its equity investment in the pt Weda Bay nickel project.

MiGa’s guarantee covers the exploration and feasibility phase of this project, for up to three
years, against the risks of transfer restriction, expropriation, breach of contract and war and
civil disturbance. MiGa’s current board approval and guarantee covers only the exploration
and feasibility phase of this project. MiGa’s participation in the construction and operational
phase is conditional on successful completion of 13 studies addressing social and environmental
impacts of the project, further due diligence, underwriting and separate board approval. pt
Weda Bay has affirmed that: 

Since MiGa granted a guarantee for WBn exploration activities after a thorough due
diligence in 2010, WBn provides MiGa with a quarterly reporting on its environmental
and social management and an update on its progress of the eShia study. every year,
MiGa teams perform an annual audit on site and in neighbouring villages, including
random interviews with villagers who can freely voice their opinion on the project and
its social performance.2
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shall & Dr. Kate MacDonald (15 April 2014) letter on file with authors.

Weda Bay. Source: Samantha Balaton-Chrimes
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it is likely that pt Weda Bay nickel will seek further support from MiGa for the construction
and operational phase when the final investment decision is made.

Communities

There are seven main villages/settlements in the District of Weda that are potentially affected by
the pt Weda Bay nickel Mine, consisting of a total population estimated at around 9474 people. 

Village Approximate Population Details

Lelilef Woebulen population of 752, total administrative village area of 123km2.

Lelilef Sawai population of 689, total administrative village area of 125km2

Gemaf population of 727, total administrative village area of 101km2.

Sagea population of 1131, total administrative village area of 115km2.

Kobe Kulo population of 1863.

Weda population  of 3382, total administrative village area of 113km2.

Kobe population of 930, total administrative village area of 100km2.

Table 2: Communities potentially affected

Sawai villages

There are three seaside villages of Sawai people within the project concession: Lelilef Woebulen,
Lelilef Sawai and Gemaf. The Sawai are a distinct linguistic group (collins, 2013). each of the
three Sawai villages has approximately 300 or so families. They live in houses located close to-
gether in small villages within 50m or less of the coast, and have historically farmed in the nearby
forest for their livelihood. The Sawai people are recognised by anthropologists as being indige-
nous to the area (topatimasang, 2004). Their indigeneity is within the confines of the conven-
tional understanding of the term, which refers to long-standing association with a given area of
land, a traditional way of life and self-identification. ongoing efforts to officially identify and
map indonesia’s indigenous communities have not yet reached north Maluku, so the legal status
of the Sawai people and their land rights remains an unresolved issue (Down to earth, 2013).

(PT Weda Bay Nickel, 2009: 211). Figures are taken from 2007.



The accommodation for mining workers is closest to the town of Gemaf. The plant is around
4km from Lelilef Sawai. nickel mining will be within 2km of Lelilef Woebulen and Gemaf.
Some sources say it will be closer once production begins. Sagea, a fourth seaside village, lies
just east of the concession area, and will be significantly affected by the project’s impact on water
supply and general environmental conditions. 

The agricultural lands of the people of Lelilef Woebulen and Lelilef Sawai are required by the
company first, as these are located on the site of the proposed plant, the first aspect of the project
to be constructed if final financing is approved. our interviews suggest that the agricultural
lands of Gemaf villagers will be required for the employee accommodation and mess not long
after the construction phase begins. 

Most families support their livelihoods primarily through using the interior forested areas for
agricultural purposes. This requires the clearing of only small areas of forest, or none at all, as
many agricultural products simply grow between the trees. The agriculture is largely subsistence,
with a very small surplus traded within the local area. a small handful of families also fish for
subsistence, and on a good day they would sell a small amount of surplus fish. Many families
supplement their incomes and food sources with fish — a 2001 survey indicated that people in
the studied villages (Leililef Waibulen, Sawai, Gemaf and Sagea) considered fishing as a sec-
ondary occupation — a total of 237 families were involved in fishery activities (pt Weda Bay
nickel, 2009: 221). Formal, non-agricultural employment is low, and as a consequence the cash
based economy is small and marginal. These populations have little experience with managing
large amounts of money and have limited access to banking services. existing land rights in the
Maluku islands are poorly recorded, and notions of land as private property are thus also rela-
tively new in this area (Zerner, 2013). 

tobelo Dalam

The tobelo Dalam, sometimes called the tugutil, are a traditional, indigenous forest
community.3 They live a nomadic lifestyle, moving around the forest between central, east and
north halmahera and living off forest products. They have little to no contact with people out-
side their own community. Their main channel to outsiders is through members of their com-
munity, called simply tobelo, who have settled and now live within the desa
(government-mandated village) system. The north Maluku provincial Social Department aims
to settle all isolated, traditional communities in order to better manage their welfare, but a sig-
nificant number of tobelo Dalam still remain living in the interior, and it is widely believed that
they have no desire to settle.4

The tobelo Dalam can be considered to have pre-existing customary land rights in accordance
with indonesian law. Given the tobelo Dalam inhabit the concession area, they will be impacted
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of a former subdistrict in northern Halmahera as well as the aggregation of villages serving as the capital of the district
of North Halmahera, see C R Duncan CR. (2009) Reconciliation and Revitalization: The Resurgence of Tradition in
Postconflict Tobelo, North Maluku, Eastern Indonesia. The Journal of Asian Studies68: 1077-1104. 
4 Interview with North Maluku Provincial Social Department (North Maluku, May 2013).



by the project.  pt Weda Bay nickel’s main tailings dam is located in the ake Jira watershed which
is the main area where the ake Jira tugutil reside. The aMDaL itself finds that the mine will have
a ‘significant negative impact’ on the livelihoods of indigenous people, and concedes that the ex-
tent to which the tugutil people depend on resources within or close to areas to be mined is not
known. The aMDaL notes it is possible that the project activities ‘may hamper their movements
and cause changes to livelihood patterns and distress’ (pt Weda Bay nickel, 2009: 44).

LocalandinternationalNGOs

Friends of the earth (WaLhi) 

up until aMan’s recent strong involvement in the case, Walhi was the main nGo coordinating
the campaign around the pt Weda Bay Mine. Wahli is indonesia’s first and largest environmen-
tal organisation, founded in 1980. in 1989, Wahli joined Friends of the earth international, an
international network of environmental nGos operating in 74 countries around the world.
Wahli is largely funded by grants from foreign aid agencies and international donor organisa-
tions such as oxfam (nicholson, 2009: 248).  Wahli has a head office based in Jakarta, and also
has independent offices and grassroots constituencies located in 28 of indonesia’s 31 provinces
(Friends of the earth).

Wahli has been heavily involved with the pt Weda Bay nickel case, and was the primary or-
ganisation that initiated the complaint to the cao. 

Walhi north Maluku

Walhi north Maluku have the closest contact with Weda Bay’s affected communities. Walhi
north Maluku began working on the pt Weda Bay nickel case in 2006, when a first baseline
case study was conducted in all of the villages around the mine.5 although Walhi north Maluku
works with community members who reject the offer of iDr8000 for land acquisition from pt
Weda Bay nickel, Walhi does not have access to the other villages, which has limited Walhi’s
knowledge of information about the nature of funding and compensation packages in these vil-
lages. ismet Sulaiman, the head of Wallhi north Maluku, reported that he had received personal
threats when he and his colleagues tried to enter the affected villages.6

Mining advocacy network (JataM) 

JataM is a network of various indonesian nGos and community-based organisations, which
advocates for vulnerable groups and social justice issues exclusively in relation to the mining,
oil and gas industries. JataM aims to support indonesian communities and protect against
cultural degradation and environmental destruction, brought on by widespread attraction to
indonesia’s natural resources. it has advocated since 2000 for central and regional governments
to place a moratorium on granting new mining licences, particularly in protected areas. as

21

5 Interview with Ismet Sulaiman (Ternate, 20 May 2013). 
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such, JataM is of the view that halmahera island should not be subjected to extractive activ-
ities, and that existing licences should be audited. JataM is inherently distrustful of the local
legal process, and have consequently opted to focus on strengthening public discourse and
awareness of the mining sector crisis in north Maluku in the public sphere, in order to influence
government actors.7 JataM is also pessimistic about the efficacy of the cao, viewing the com-
plaint process merely as ‘strategy to buy time so that JataM can build a stronger network’ in
the meantime.8

anti-Debt coalition (Kau) 

indonesia’s anti-Debt coalition (Kau) is a national coalition established in 2000 which consists
of approximately 35 member organisations, including nGos, trade unions and groups repre-
senting vulnerable minorities. Kau’s primary mission is to ensure indonesia is free from public
debt and thereby able to provide necessary social services to its citizens. Kau has prolific ex-
perience with campaigns and advocacy in relation to the iMF and the World Bank. 

Kau works closely with Wahli in joint advocacy campaigns, and first became involved in the
pt Weda Bay nickel project in the middle of 2011. Kau was approached because of its expertise
in relation to the World Bank group. Kau generally takes a hostile view of international financial
institutions, and was thus reluctant to engage with the iFc complaints procedure. Kau did not
wish for the complaint to lead to further mediation, and preferred to view the complaint as an
intervention against the project and the World Bank’s involvement.9

people’s coalition for Fisheries Justice (Kiara) 

The people’s coalition for Fisheries Justice (Kiara) is an nGo established in 2003, initiated
by a number of civil society organisations including Wahli. Kiara became involved in the pt
Weda Bay nickel project at the time of the cao complaint in 2011. Kiara largely viewed the
cao process as a ‘stepping stone’ to further and more effective advocacy.10

aMan 

aMan (aliansi Masyarakat adat nusantara — alliance of indigenous peoples of the archipel-
ago) is an nGo formed by and on behalf of indigenous people living in indonesia. aMan was
formed in 1999 by the congress of indigenous peoples of the archipelago (KMan), which com-
prised over 400 indigenous leaders throughout indonesia (aMan). The aMan branch in north
Maluku was established in 2010, and now includes over 55 members from Sawai communities. 

aMan became involved in the pt Weda Bay nickel case after the cao complaint was lodged.
aMan has provided advice to the Sawai communities in relation to pt Weda Bay nickel’s com-
pensation packages and other advocacy issues. it is currently assisting with mapping the cus-
tomary lands of the Sawai communities and tobelo Dalam in order to ensure recognition of
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9 Interview with Dani Setiawan (KAU) (Jakarta, 14 May 2013). 
10 Interview with Riza Damanik (KIARA) (Jakarta, 15 May 2013).



these groups’ customary rights. aMan is emphatic in its position that the Sawai communities
and tobelo Dalam should reserve the right to give free, prior and informed consent over the
lifecycle of the entire pt Weda Bay nickel project. 

LBh projustitia

LBh proJustitia is a community legal aid service. There are hundreds of ‘LBh’ (Lembaga Ban-
tuan hukum, ‘legal aid body’) organisations operating throughout indonesia, each operating
as separate organisations. LBh projustitia, based in Jakarta, has represented aggrieved members
of affected communities in this case, particularly the interests of the ’50 000 group’ from both
Gemaf and Lelilef Sawai, who refused to sign the compensation agreement with pt Weda Bay
nickel for iDr8000.

LBh proJustitia report that ‘the local people gave us the authority to run the case in relation to
the rights on their land’.11 in doing so, LBh proJusticia decided to pursue non-judicial avenues
of redress, based on its belief that indonesia’s court processes would not do justice in a dispute
between a large company and the rights of marginalised people. Thus, LBh proJusticia sent let-
ters to various government agencies, Komnas haM, police headquarters and nGos. By october
2012, LBh proJusticia had met twice with pt Weda Bay nickel to negotiate compensation
agreements for those who declined the iDr8000 offer, but was not able to reach any agreements
with the company. 

Keyfeaturesofthecase

Mininglicensegranted

on 19 January 1998, a controversial mining licence was signed by indonesian president Suharto,
titled The pt Weda Bay nickel Generation vii contract of Work. This potentially lucrative
mining licence was granted in respect to land located on halmahera island in the north Maluku
province of eastern indonesia. according to eraMet, the company’s major shareholder, the
deposits located on the island of halmahera are part of the largest undeveloped deposits of la-
teritic nickel in the world, with potential for the extraction of 500 million tonnes of nickel
(McLatchie, 2006). according to 2006 data, this would rank the pt Weda Bay nickel resource
as one of the largest of its type in the world (Baillie, 2006).

The 30-year contract of Work expires in 2028, with a possibility of further extension at that
time. Following 2009 amendments to indonesian mining law (Law 4 of 2009), the pt Weda
Bay contract of Work required renegotiation. at the end of 2014, when our field research ended,
the amendments had not yet been completed (cahyafitri, 2014), although four of the six points
of renegotiation had been agreed upon.  We have been unable to find further information about
negotiations concerning the contract of Work. phase one of construction will commence when
a final investment decision is made, however, as of September 2016 this final decision had been
further delayed. The future of the mine is considered in further detail below.
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Locallandacquisitionprocessanddisplacement

The pt Weda Bay nickel project requires displacement of Lelilef Woebulen, Lelilef Sawai and
Gemaf villagers from their agricultural forest lands. This is termed economic displacement, namely
displacement and associated resettlement is not planned for the residential areas of villages. 

under art 136 of the mining law (Law 4 of 2009), mining companies must settle land issues
with those who possess land rights.12 if they can achieve this, then, under art 162, the company
is able to hold any people who then intrude on that land criminally liable, thereby preventing
villagers from interfering with construction activities.13 if the company does not achieve this
elimination of encumbrances, it runs the risk of encountering future claims against it. pt Weda
Bay nickel’s approach has been to provide compensation to villagers to relinquish their rights
to their agricultural land, while allowing them to remain on their residential land. in 2009 pt
Weda Bay nickel appointed independent consultants to conduct research into the market price
of land in the region. This is in accordance with formal land acquisition laws. Based on this in-
vestigation, the company decided to offer iDr7000 per square metre (around uSD0.55) of cul-
tivated land in state forest areas to the people whose farming land was inside the concession
and required for the construction of project infrastructure. This cash compensation figure was
calculated based on present market value, established through a non-transparent system by the
company with independent consultants. crucially, it does not take into account the value of the
land to the company, including the value of the nickel deposit, but rather assumes the land is
nothing more than remote, forested, semi-agricultural land.

a consultation process then began involving government officials, particularly the Bupati (head
of the regency government) and villagers. it should be noted that the then-governor of north
Maluku has since been embroiled in allegations of corruption, and was in 2015 convicted of vi-
olations of anti-corruption laws (Sidik, 2011). after a failure to reach an agreement at village
meetings in the Lelilef villages, in 2010 pt Weda Bay nickel made an agreement in Jakarta with
the village head of Lelilef Sawai. The village head negotiated the price of compensation upward
from the iDr7000 initially offered to iDr8000. This amount was then presented to the villagers
on a ‘take it or leave it’ basis. in 2011 the first compensation payments for land began.14 Since
that time, allegations of intimidation and threats have surrounded the compensation process
— particularly against residents who refused to accept the iDr8000 settlement. For example,
one woman reported to aMan that two police officers visited her house on a regular basis fol-
lowing her refusal to accept the offer. Similar accounts indicate that police intimidation on
behalf of the company appears to have been rife. as of april 2014, pt Weda Bay nickel stated
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12 The English translation of this law may refer to titleholders but the original refers to those in ‘possession of rights’
which would then include indigenous people’s rights.
13 If held criminally liable under this provision, individuals may be imprisoned for up to one year or fined up to IDR100
million (approximately USD9000).
14 Compensation for productive plants began earlier than that, but compensation for land had to wait until the Ministry
of Forestry changed the legal designation of the land to areal penggunaan lain (APL, or ‘other use areas’) forest. Forest
areas must be designated as APL in order for private actors to legally hold land title. PT Weda Bay Nickel was not legally
permitted to pay compensation for any other category of State Forest Land, as there is no possibility of the company own-
ing such land. 



that ‘91% of land claimants have been compensated for their land at the price agreed, and for
their plants according to the price matrix provided by the central halmahera District’.15 We re-
ceived information that the landowners who have accepted the compensation package did not
receive a copy of the contract setting out the terms of the transfer and the compensation terms.

in late 2010, ‘negotiation’ processes started with villagers in Gemaf, however by this time pt
Weda Bay nickel was unwilling to negotiate on the price of iDr8000 per metre already agreed
with the village head of Lelilef Sawai. initially, up to 80 per cent of households in these villages
rejected the iDr8000 price. This number is now reduced.  in interviews with personnel from
pt Weda Bay nickel we were informed that the number was now under a dozen families in
each of the Lelilef villages, and only slightly more in Gemaf.  in contrast, community represen-
tatives account for 47 landowners in the Lililef villages and up to 107 landowners in Gemaf still
refusing to sign agreements. 

to date, there have been no land negotiations with the tobelo Dalam. as stated earlier in the
report, pt Weda Bay nickel has been unclear about the impact of their project, throughout its
life, on the tobelo Dalam. While the company has conducted a number of cSr livelihood stud-
ies, these have fallen short of providing sustainable alternative livelihoods. Such projects have
suffered from a lack of careful planning and adequate consultation. eraMet claims on its web-
site that the WBn project supports a development program in the neighbouring villages aimed
at improving education, health, local economy and infrastructure. no mention is made of its
intentions regarding ongoing consultations with the community. 

Newconstitutionaldecisionmaystrengthenrightsofaffectedcommunities

customary rights to forests have, until recently, been weakly protected under indonesian law.
however, the handing down of the indonesian constitutional court (Ruling No 35/PUU-
X/2012) in 2012 was heralded as a landmark decision, and opened up space in which to poten-
tially strengthen customary rights to forest areas in the country.

in Decision No 35/PUU-X/2012, the constitutional court confirmed that customary forests are
forests located in indigenous territories, and could no longer be considered as ‘state forests’. The
decision curtails the state’s (specifically the Ministry of Forestry’s) ability to unilaterally exercise
control over forest lands by affording formal recognition of indigenous forests as a separate cat-
egory. however, while customary forests are no longer considered to be territory of the state,
the legal framework still does not adequately provide for the recognition of indigenous land
title. in light of the constitutional court decision, indigenous rights groups have proposed a
new framework for indigenous land rights at the national level. These reforms have not yet been
enacted. it is possible that the adoption of the Indigenous Peoples’ Law may alter the legal dy-
namics of this dispute. The development of this mode of protection of customary rights will be
discussed further below.
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Future of mine still uncertain

There are a number of factors creating uncertainty about the mine. Firstly, shareholders must
decide whether to invest in or otherwise financially support the construction phase.  This in-
cludes eraMet and Mitsubishi, the main shareholders, but is also likely to include the iFc
and/or MiGa, and possibly coFace and neXi, the French and Japanese export credit agen-
cies. on 18 June 2014, Mitsubishi announced that it would invest over uSD5 billion into the
pt Weda Bay project, and that the nickel mining and smelter development would begin oper-
ations at the end of 2014 (amin, 2014). in February 2014, eraMet reported it would not make
a final investment decision, after benchmark prices of nickel dropped in 2013 due to global
oversupply. in 2014, global nickel prices rose 33 per cent (els, 2014) but since the commodity’s
highest price in May 2014, the price has dropped again by 54 per cent (as of June 2016).16 in
april 2016 it was reported that Mitsubishi had agreed to sell back to eraMet its 30 per cent
shareholding in Strand (Mitsubishi corporation, 2016). at the end of 2016, eraMet was seek-
ing new partners for the project.  

Secondly, the contract of Work must be renegotiated following 2009 amendments to indonesian
mining law (Law 4 of 2009). at the end of 2014, the amendments had not yet been completed,
although four of the six points of renegotiation have been agreed upon. The two remaining
sticking points of negotiation, namely divestment requirements and government revenues (Gan-
dataruna and haymon, 2011), are still under discussion between pt Weda Bay and the gov-
ernment. (rambu energy, 2014). We have been unable to find further updates concerning
negotiations over the contract of Work. 

recent divestment laws also pose a risk to the project. under indonesia’s 2012 divestment reg-
ulations (No 24 of 2012), the level of divestment of foreign ownership depends on the type of
mine. companies that conduct mining operations must divest their shareholding gradually, so
that indonesian shareholders must have 51 per cent of its share on the tenth year — meaning
foreign shareholding must be reduced to a maximum of 49 per cent after the first 10 years of
production, with a staged divestment process beginning after five years (Setiono, 2012). For
companies that have an integrated smelter (as the pt Weda Bay nickel project does), it appears
the companies must ensure only 40 per cent divestment of foreign investments in the ten year
period (Berita Satu, 2014). 

a fourth factor affecting the mine’s future is that in addition to negotiations with the central
government over the contract of Work, the company must also negotiate with provincial and
regional governments concerning benefit sharing. ambiguity regarding the nature and extent
of the delegation of authority from central to regional governments has encouraged different
interpretations as to what authority they hold, resulting in conflict between the various levels
of government and with contract of Work holders (Baillie, 2006). The company has been in
negotiations with regional government to agree on how the various benefits from the operation
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man (CAO), 2011).



should be shared. Lack of institutional capacity at the lower levels of government has prolonged
negotiations (Gandataruna and haymon, 2011).

Finally, pt Weda Bay may also need to submit a revised aMDaL. pursuant to Regulation 27 of
2012 (art 50, sub-s 2(e)), it appears that where development of a project does not commence
within three years of obtaining an environmental permit the developer must lodge for further
approvals, which in some cases require a revised aMDaL. in addition to the aMDaL, addi-
tional impact assessments may be required by particular investors. The environmental, Social
and health impact assessment (eShia) is a more detailed impact assessment than the aMDaL.
eShias are required for projects supported by the iFc, MiGa and financiers that have signed
up to the equator principles, which is a credit risk management framework for determining,
assessing and managing environmental and social risk in project finance transactions. a Bank-
able Feasibility Study is another form of assessment generally required by investors. it sets out
in an objective way the strengths and weaknesses of the proposed project, including risks to
the environment, communities, and health.

These factors taken together may have the consequence of delaying further construction and
the extraction phase of the project’s life cycle.
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Study Requiredby Covers Status

aMDaL indonesian government a limited range of social and envi-
ronmental impacts

approved June
2009

Bankable Feasibil-
ity Study investors

economic indicators, and project
costs and risks, including social,
health and environmental costs and
risks. The eShias outlined below
form part of the Bank Feasibility
Study.

not yet released

eSia (environ-
mental and Social
impact assess-
ment)

investors that require ad-
herence to iFc perform-
ance Standards or
equator principles —
prepared for MiGa

exploration and feasibility phase;
and first phase of construction.ac-
cording to pt Weda Bay nickel,
‘This eSia study serves as an ad-
vance, abbreviated, and focused ver-
sion of the BFS environmental and
Social and health impact assess-
ment (eShia), for the purposes of
pre-testing the ability of the WBpro-

exploration and
Development eSia
released, dated
February 2010

Table 3: Required Impact Assessments

-



ject to complete the equator prin-
ciples/performance Standards en-
vironmental and Social clearance
process. it was never intended that
the eSia act as a substitute for the
comprehensive eShia, which is
currently being undertaken and
details of which are set out
below’.17

Bankable Feasibil-
ity Study investors

economic indicators, and project
costs and risks, including social,
health and environmental costs and
risks. The eShias outlined below
form part of the Bank Feasibility
Study.

not yet released

eSia (environ-
mental and Social
impact assess-
ment)

investors that require
adherence to iFc
performance Stan-
dards or equator
principles — pre-
pared for MiGa

exploration and feasibility phase;
and first phase of construction.ac-
cording to pt Weda Bay nickel,
‘This eSia study serves as an ad-
vance, abbreviated, and focused
version of the BFS environmental
and Social and health impact as-
sessment (eShia), for the purposes
of pre-testing the ability of the
WBproject to complete the equator
principles/performance Standards
environmental and Social clear-
ance process. it was never intended
that the eSia act as a substitute for
the comprehensive eShia, which is
currently being undertaken and de-
tails of which are set out below’.17

exploration and De-
velopment eSia re-
leased, dated February
2010

Lpc eShia (Land
preparation for
construction proj-
ect environmental,
Social and health
impact assessment)

investors that require
adherence to iFc per-
formance Standards
or equator principles

environmental, Social and eco-
nomic impacts of the Land prepa-
ration for construction project up
to January 2012.

completed in novem-
ber 2011 and available
on MiGa website

Full eShia (envi-
ronmental, Social
and health impact
assessment)

investors that require
adherence to iFc per-
formance Standards or
equator principles

environmental, Social and eco-
nomic impacts of the project

Begun in 2009, not yet
released. MiGa’s envi-
ronmental and Social
review Summary
(eSrS) of February
2013 says that ‘Weda
Bay nickel are in the
process of preparing a
complete eShia’. evi-
dently WBn did not
meet the 2012 deadline
they had put on their
website.

17 PT Weda Bay, Company Website (2011) <http://www.wedabaynickel.com/en/a-world-class-project/history/2009-
2011/>.
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Date Events

1998
19 January — Signing of the contract of Work (coW) by pt Weda Bay nickel
(WBn) based on presidential Decree no B.53/preSS/1/1998. coW area was
initially 120 500 hectares.18

2004
pt Weda Bay nickel receives an exemption, by presidential Decree, from
Law no. 41 (1999), enabling pt Weda Bay nickel to conduct open-cast min-
ing in protected forest until contract of Work expires.19

2006 eraMet became a major shareholder of WBn.

2008

preparation of the aMDaL.20

First environment, health and safety corporate audit conducted with er-
aMet at the helm, leading to identification of weaknesses in the aMDaL,
and gaps between aMDaL and the eraMet requirements for an interna-
tional Bankable Feasibility Study for the World Bank Group. This audit was
used as the basis for setting the eShia program scope.2

2009

aMDaL approved by indonesian authorities.22

Mitsubishi corporation agrees to acquire 33.4 per cent of Strand Minerals.
(indonesia) pte Ltd.23

Land compensation process begins in consultation with government author-
ities, involving community consultation and negotiation, land survey,
claimant identification, verification and census.24

Work begins on eShia with private company erM.25

Table 4: Summary of Key Dates in the Project’s Development
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Date Events

2010
MiGa issued a guarantee of uSD207 million to Strand Minerals for its
equity investment in the pt Weda Bay nickel project.26 

Land inventory and compensation process launched (pt Weda Bay nickel: 22).

2011
eShia for the Land preparation for construction project released.

Work begins with Ministry of Forestry to enable commencement of com-
pensation and land titling.27

2014

indonesia introduces new regulations regarding mining projects that change
the divestment requirement for foreign direct investment firms.

There are renegotiations with Weda Bay nickel to bring its contract of Work
into accordance with the new regulations. amendments to the contract are
expected to be settled by the end of the year.

2016
Mitsubishi sells its entire shareholding in Strand Minerals back to eraMet.

eraMet seeks new partners to invest in the Weda Bay nickel project.
Meanwhile nickel prices remain low.

26 PT Weda Bay, above n 19.
27 Interview with Pak Umar Alting (Ternate, 21 May 2013)

HumanRightsGrievances
The most serious human rights abuses reported to have been experienced by people affected
by the project relate to failure by pt Weda Bay nickel to attain free, prior and informed consent
and conduct meaningful consultation before the relinquishment of land rights, and the inade-
quacy of compensation packages currently being offered by pt Weda Bay nickel for the eco-
nomic displacement of three Sawai villages: Lelilef Woebulen, Lelilef Sawai and Gemaf. The
compensation package fails to meet a number of international norms and standards regarding
compensation. The concerns raised in this report are reflected in the 2011 findings of Komnas
haM, the indonesian human rights commission. 

in particular, this report raises concerns that pt Weda Bay nickel has not provided sufficient
information to affected communities about the likely social, economic and environmental im-
pacts of the project to allow them to make an informed decision in relation to relinquishment



of land rights. nor have the legal implications of the agreements they have signed in relation to
compensation been properly explained. 

in preparing this report, we conducted a comprehensive review of the documents already released
by pt Weda Bay nickel at the time of our research, as well as interviews with pt Weda Bay nickel
personnel and members of the communities.  however, evidence gaps remain in relation to exactly
what consultation has occurred with Sawai communities in order to meet standards in relation
to free, prior and informed consent and meaningful consultation. There are also gaps in infor-
mation about the current or future impact of the project on the tobelo Dalam. although pt Weda
Bay nickel purports to have conducted a number of studies on tobelo Dalam, their findings will
not be known until the public release of the company’s eShia. The available evidence suggests
that pt Weda Bay nickel is in breach of free, prior and informed consent, of meaningful consul-
tation and compensation standards. pt Weda Bay nickel rejects this accusation, but has been
unable to demonstrate that it is in full compliance with both international norms and iFc per-
formance Standards regarding free, prior and informed consent, consultation and compensation. 

The following section provides a summary of each of the principle human rights which have
been breached in relation to the pt Weda Bay nickel project to date.

Failure to provide for free, prior and informed consent or consultation

as a consequence of its support from MiGa, pt Weda Bay nickel is required to adhere to the
iFc performance Standards, which require free, prior and informed consultation for commu-
nities facing involuntary physical or economic displacement (performance Standards 1 and 5),
and free, prior and informed consent from indigenous communities before the project proceeds
(performance Standard 7). 

pt Weda Bay nickel has expressed a commitment to consultation with the Sawai communities,
and to the principles and procedures of free, prior and informed consent from the tobelo Dalam
((eraMet), 2013). For instance, the company stated to the iFc compliance advisor ombudsman
that it will ‘continue [the] disclosure of information to project affected communities in a manner
that is accessible, understandable and culturally acceptable’ : (This was later quoted in the cao's
assessment report on the case: iFc compliance advisor ombudsman, 2011). however, our research
found that:

pt Weda Bay nickel has consulted to a degree with affected Sawai communities, buta)
the consultation process as we understand it suffers serious shortcomings;

pt Weda Bay nickel has, to our knowledge, conducted almost no consultation withb)
the tobelo Dalam, and has therefore not acquired their consent for the project’s activ-
ities in their traditional lands;

pt Weda Bay nickel has not addressed the indigeneity of the Sawai communities, whichc)
would entitle the Sawai communities to the benefit of both free, prior and informed
consultation and consent, and;

pt Weda Bay nickels’ compensation package for land acquisition is neither adequated)
nor appropriate.
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Failurefornegotiationstobeconductedorconsenttobegivenfreely

international norms explored later in this research report require that consultation and nego-
tiations be conducted freely, meaning that affected communities are able to express concerns
and objections about a project. This requires both formal opportunities, and an informal envi-
ronment that is conducive to free expression of concerns and objections (anaya, 2005; carino,
2005; colchester and Ferrari, 2007; colchester and MacKay, 2004; McGee, 2009).  Free, prior
and informed consent does allow opportunity for a company to persuade affected communities
that the benefits of a project will outweigh negative impacts. however, our research found that
actions of pt Weda Bay nickel and local government officials exceed persuasion, and amount
to pressure. in an interview, pak umar alting of the north Maluku legislature raised concerns
that the way that information was presented to communities presented the land acquisition as
a fait accompli and did not inform them of their rights or entitlements: 

pak alting: That’s right, but from this letter [re: compensation] it seems like WBn only
want to intimidate the community, telling them that all their land belongs to the state,
and that if there are any communities with investments there now, it doesn’t matter —
it’s just state land. The letter says that because this is entirely state land, the communities
basically don’t have any entitlements or any rights, and then because the state has given
the concession rights to WBn, and now all this land is under company control. This is
not for WBn! WBn is from the beginning just intimidating the communities.28

our research revealed an oppressive environment for those who were resisting signing compen-
sation agreements with pt Weda Bay nickel. interviews found that those who continue to speak
out against the project fear for their safety. indeed, those who are opposed to the current compen-
sation package would not consent to being named as respondents to this study, for fear of retribu-
tion. at the request of these interviewees, interviews were conducted secretly, at a safe location. 

We also found that inappropriate modes of persuasion were deployed by pt Weda Bay nickel.
For example, the company often elicited the support of religious leaders to influence non-co-
operating families, and used its understanding of kinship networks within communities to en-
courage family members to influence each other. Further, in some circumstances pt Weda Bay
nickel chose which village officials to negotiate with on the basis of their willingness to accept
and promote compensation, rather than their elected authority in the village. a number of in-
terviewees suggested that people had accepted compensation because they feared if they didn’t
they would be punished with the move of company-built infrastructure and jobs away from
their villages. They worried that they would economically disadvantage the whole village by re-
jecting compensation agreements.29 inappropriate incentives have also been offered to resisting
families, for example inflated compensation for productive, food-bearing plants, over which
the pt Weda Bay nickel land acquisition officer has some discretion.
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28 Though some families demonstrate an appreciation for the value of the infrastructure in terms of providing economic
opportunities, this does not excuse PT Weda Bay Nickel from the other obligations outlined in this analysis section.
29 Interview with Gemaf village head (Gemaf, May 2013). The Gemaf village head has thus far managed to reject the
Bupati’s pressure on the basis of regulations that require democratic election, rather than appointment by the Bupati.
Quoting permission granted.



an additional source of pressure has come from government and its agents at various levels.
Government officials at all levels and village heads are strongly in favour of the project. our re-
search suggests that this is largely because they are optimistic about the development benefits
it will bring to the area. on 27 May 2011 the pt Weda Bay nickel project was pronounced as
being part of the Master plan for acceleration and expansion of indonesia economic Devel-
opment (Mp3ei). This has increased pressure by government officials on local communities to
accept compensation agreements. regardless of the development benefits for the area, this gov-
ernment pressure does not create an environment in which affected people can give or withhold
their consent freely. For instance, a village head who rejects the compensation agreement with
the company reported that the Bupati had threatened to have him replaced with someone who
favoured the agreement with the company.30 The findings by Komnas haM that BriMoB, a
paramilitary police unit, had intimidated some villagers into signing land compensation agree-
ments against their will, provides further strong evidence that negotiations have not occurred
freely. Furthermore, LBh proJusticia, a community legal service that represented aggrieved
community members, have made 14 complaints to the police regarding violence and destruction
of property by pt Weda Bay nickel.

a further source of pressure has occurred between villagers. The process of compensation has
led to social divisions between community members. community members who have accepted
compensation agreements and whose livelihoods are now dependent on the project, believe
(incorrectly) that those families who have not accepted compensation are delaying the opera-
tionalisation of the project and thus the enjoyment of benefits such as more jobs and philan-
thropic corporate social responsibility programs. This is leading to significant pressure from
these villagers on those families who are still resisting, and also raises concern about the cir-
cumstances under which the families who signed compensation agreements did so.

Finally, the historical political and social environment of the region may also be contributing
to limiting the freedom with which affected families can engage in consultation and give their
consent for relinquishment of their land rights. Between 1999 and 2002 there was sectarian vi-
olence between Muslims and christians that is widely seen to be caused by political and eco-
nomic factors, as well as religious antagonism. christian interviewees to our study reported
hiding in the forest for around six months in 1999, until peace was restored.31 More recently,
there have been peaceful relations between village members and villages in the project area.
however, the authors of this report are gravely concerned that conflict and sectarian violence
could be exacerbated by the pt Weda Bay nickel project. christian villages have been more
likely to resist compensation than Muslim villages, leading to risks of resentment between com-
munity members along religious lines. 

in addition to various sources and modes of pressure, this report finds that the process of offering
compensation falls short of being ‘free’ in other respects. after negotiations with the village head
of Lelilef Sawai concluded, compensation agreements were offered to individual land holders on
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30 One anthropological study suggests that the company played a positive role in the restoration of peace: John Braith-
waite and Leah Dunn, ‘Maluku and North Maluku’, in John Braithwaite (ed), Anomie and Violence: Non-Truth and Rec-
onciliation in Indonesian Peacebuilding (ANU E-Press, 2010).
31 Interview with Munadi Kilkoda (Jakarta, 31 May 2013). 



a ‘take it or leave it basis’, with no scope for broadening the topic of negotiations or amending
agreements. There has not been an opportunity for free negotiation. pt Weda Bay nickel has
explicitly rejected the idea of negotiating directly with villagers after its first failed attempt. This
may also be a breach of indonesian contract law. article 1338 of the Indonesian Civil Code pro-
vides that parties should agree to terms of contracts voluntarily. parties to negotiations should
have the opportunity to put counter-offers. By offering compensation agreements on a ‘take it
or leave it basis’, and in light of the immense pressure placed on affected communities, pt Weda
Bay nickel very clearly failed to honour these obligations. Munadi Kilkoda of aMan reflected
the problems inherent in pt Weda Bay nickel’s failures in these respects:

it should be Fpic [free, prior and informed consent], not cSr [corporate social re-
sponsibility]. it’s my village, my land! it should be a fair division of profits. you have
the money for the investment, i have the land. So the land and plants are owned by the
Sawai, not by France or Japan or Jakarta. resources are a basic human right.32

Failuretoprovideinformationpriortotheproject’scommencement

under the iFc performance Standards 1, 5 and 7, pt Weda Bay nickel is obliged to provide
adequate information to affected communities with sufficient time for it to be read, absorbed
and discussed, and for communities to seek further information before any activities take place.
pt Weda Bay nickel claims that it is ‘maintaining a transparent process, which is open to the
scrutiny of both local stakeholders and the local government representatives’ (indonesia: xiv).
however, our research found that there has been a general lack of information readily available
about the impact of the project, a particular lack of relevant information available in forms ap-
propriate for the affected communities, and the information has not been provided well enough
in advance of the implementation of the various phases of the project. 

The principle of information being delivered prior to action has not been respected. information
in the form of an aMDaL, community meetings, and a pt Weda Bay nickel information centre
was only provided to communities after the signing of the contract of Work with the govern-
ment of indonesia, after the construction of site offices, and at broadly the same time (in 2009)
as the commencement of negotiations regarding compensation. 

The eShia, the study that will present the most detailed and in-depth assessment of the impact of
the project, is particularly important in this respect. pt Weda Bay nickel states that it is preparing
a number of studies and plans for the eShia for phase one of construction. These include an in-
tegrated Social programme consisting of a public consultation and Disclosure plan (pcDp), a
Land acquisition and resettlement action plan (Larap), a community Social assessment (cSa),
a community and indigenous peoples Development plan (cipDp) and a cultural heritage preser-
vation plan (chpp) (iFc compliance advisor ombudsman, 2011: 5). as such, these studies will
provide important information for communities about what to expect as the project proceeds
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32 At full capacity after the second phase ramp-up period, the plant is designed to treat approximately 4.5 million tonnes
of dry ore each year, producing over 65 000 tons of nickel and 4 000 tonnes of cobalt: PT Weda Bay Nickel, A Staged
Implementation Approach (2012)  <http://www.wedabaynickel.com/en/a-world-class-project/a-staged-implementa-
tion-approach/>.



through the feasibility stage, and into the first phase of construction. We have not been able to find
any commitment to the details or release date for an eShia for phase two of construction.33

We have not been able to find any report of the studies or plans undertaken for the eShia for
phase one of construction, and we are concerned about the lack of public commitment to a re-
lease date for an eShia for phase two of construction, extraction and production. although
we believe the eShia that contains the assessments and mitigation plans for phase one of con-
struction has been concluded, it has not yet been released for public scrutiny. 

With a final investment decision for phase one of construction due in 2014,34 release of the
eShia at this late stage will be meaningless. affected communities and other interested parties,
such as environmental and indigenous support nGos need adequate time to read and absorb
the information in the complex eShia prior to the final investment decision so that adequate
opportunity is provided to influence that decision. assessment of the later stages of the project
appears not yet to have occurred, making it impossible for the community to make an informed
decision based on information about the project’s impact throughout its life cycle. 

Furthermore, the form in which information has been delivered is not appropriate. pt Weda
Bay have conducted public consultations on the aMDaL, have opened an information centre
in their site offices, and have community liaison officers who have regular communication with
affected communities. however, despite these efforts, our research found that communities and
other interested parties, such as local nGos, remain unclear about the full potential impact of
the project because these forms of information delivery have not been adequately tailored to
the needs of these groups. Different stakeholders in the mine have varying education levels and
knowledge of mining. Many of the local villagers and the tobelo Dalam have never left their
local area, and therefore know little of mines. 

in our interviews with community members, they raised many concerns about the project and
areas of uncertainty. of most relevance in relation to the issue of the provision of information,
they voiced uncertainty about whether or not they will be displaced from their residential land
in the future, the impact of the project on water supplies and the river, the impact of the project
on fish stocks and access to fishing areas. These concerns relate directly to pt Weda Bay nickel’s
failure to provide comprehensive information about the entire lifecycle of the project. interviews
also revealed low levels of understanding about legal implications of the compensation agree-
ments by those affected by the project.

This report also raises doubts about whether official processes, such as the aMDaL process,
have occurred in way that have allowed sufficient time for consideration, or been shared with
the community in a manner which is comprehensible to them. This was a concern addressed
in the compliance advisor ombudsman complaint. So as to better comply with the iFc per-
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33 Involving construction of a plant with capacity to produce 35 000 tonnes of nickel per year, followed by an expansion
of an additional 30 000 tonnes capacity when the first phase plant is operating optimally: ibid.  
34 Other guidelines which make similar recommendations include those developed by the Food and Agriculture Or-
ganization of the United Nations, and the World Bank. See Food and Agriculture Organization of the United Nations,
Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National
Food Security (2012); World Bank, Operational Policy 4.12: Involuntary Resettlement (2001).



formance Standards, the compliance advisor ombudsman proposed that ‘WBn may consider
further developing and enhancing its ongoing consultations with local community members
and discuss the issues in the original complaint and Section 4.2 above as part of the eShia
preparation’ (pt Weda Bay nickel). We remain concerned that these steps have not taken place. 

Despite these problems with the provision of information about the total impact of the project,
communities have already been asked to agree to compensation. instead of being fully informed
about their decisions, only a limited amount of information was provided concurrently with the
project’s advancement, rather than prior to it. Furthermore, that the iFc compliance advisor
ombudsman compliance team declined to address this issue is very concerning.

Failuretoadequatelyandmeaningfullyconsult

pt Weda Bay nickel has failed to meaningfully and adequately consult with Sawai communities
prior to the project’s impact, and prior to agreements being made which result in their economic
displacement. 

pt Weda Bay nickel purports to be committed to meaningful consultation with affected com-
munities and ensuring that consultation should take place before any impact is experienced
and that there should be no coercion involved. The company states that: 

WBn is committed to free, prior and informed consultation with project affected com-
munities. WBn will continue to disclosure of information to project affected com-
munities in a manner that is accessible, understandable and culturally acceptable (pt
Weda Bay nickel: 19).

Further, pt Weda Bay nickel has implemented several communication and consultation strate-
gies. These are meetings with affected communities and the opening of an information centre
to highlight the impact and benefits of the project. The company described their consultation
processes with the Sawai communities (in a response to the iFc compliance advisor ombuds-
man regarding a complaint discussed further below) in the following manner: 

During the exploration and feasibility stage WBn [pt Weda Bay nickel] consults on a
daily basis with those communities directly affected by WB project activities. in addition
WBn holds regular community Forums (held within villages) in which the status of
the WB project is discussed and details of current activities and potential impacts are
disclosed. at the end of each such forum, the floor is opened for discussion on topics
of community concern which relate to the WB project. 

in addition, WBn has developed an information centre in order to provide further
disclosure of the WB project to project affected communities, Government officials
and interested parties. Since the information centre officially opened in December
2010, it has seen over 650 visitors, including local employees, community groups and
individuals, school groups and Government officials (pt Weda Bay nickel: 19).

however, as a result of the problems related to the freedom of the consultation processes, and
the timeliness and quality of information (both described immediately above), our research
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found that though pt Weda Bay nickel has engaged in various forms of consultation, this has
not met international norms or the requirements of the iFc performance Standards. 

There is clear guidance available on what constitutes meaningful consultation, when consent
(and not just consultation) is required and also what adequate compensation entails. Key ele-
ments of this material are discussed below.

iFc performance Standard 1 provides the most explicit account of what is required in terms of
consultation:

Box 1: IFC Performance Standard 1 on Consulation

Paragraph30(extract):When affected communities are subject to identified risks and
adverse impacts from a project, the client will undertake a process of consultation in a
manner that provides the affected communities with opportunities to express their views
on project risks, impacts and mitigation measures, and allows the client to consider and
respond to them. … effective consultation is a two-way process that should: (i) begin
early in the process of identification of environmental and social risks and impacts and
continue on an ongoing basis as risks and impacts arise; (ii) be based on the prior disclo-
sure and dissemination of relevant, transparent, objective, meaningful and easily acces-
sible information which is in a culturally appropriate local language(s) and format and is
understandable to affected communities; (iii) focus inclusive engagement on those di-
rectly affected as opposed to those not directly affected; (iv) be free of external manipu-
lation, interference, coercion, or intimidation; (v) enable meaningful participation, where
applicable; and (vi) be documented. The client will tailor its consultation process to the
language preferences of the affected communities, their decision-making process, and
the needs of disadvantaged or vulnerable groups. if clients have already engaged in such
a process, they will provide adequate documented evidence of such engagement. 

Paragraph31: For projects with potentially significant adverse impacts on affected com-
munities, the client will conduct an informed consultation and participation (icp)
process that will build upon the steps outlined above in consultation, and will result in
the affected communities’ informed participation. icp involved a more in-depth ex-
change of views and information, and an organized and iterative consultation leading to
the client’s incorporating into their decision making process the views of the affected
communities on matters that affect them directly, such as the proposed mitigation meas-
ures, the sharing of development benefits and opportunities, and implementation issues.
The consultation process should (i) capture both men’s and women’s views, if necessary
through separate forums or engagement, and (ii) reflect men’s and women’s different con-
cerns and priorities about impacts, mitigation mechanisms, and benefits, where appro-
priate. The client will document the process, in particular the measures taken to avoid or
minimize risks to and adverse impacts on the affected communities, and will inform
those affected about how their concerns have been considered. 



a large body of research and international standards and guidelines, including iFc performance
Standard 1 in Box 1 above, has established that meaningful consultation requires more than
procedural compliance and one-way communication. rather, meaningful consultation requires
the development of a particular quality of relationship between all stakeholders, such that af-
fected communities are able to meaningfully question and contest the existence and terms of a
project. (anaya, 2011; carino, 2005; colchester and Ferrari, 2007; McGee, 2009).

in achieving this particular quality of relationship, it must be recognised that there is a significant
power imbalance between affected communities and well-resourced corporations, as the com-
munities are likely to be disadvantaged by their relative skills, networks and inexperience in
negotiating in legal terms over technical issues. 

in addition, the company must genuinely listen, understand and respond to the communities’ con-
cerns, including by altering their plans and activities where necessary. Meaningful consultations
should have documented and agreed outcomes which are revisited and renegotiated as the project
evolves and the communities’ needs change. Meaningful consultation is much more than the one-
way provision of information from the company to the community, and an effort to persuade the
community of the benefits of a project, though these can be part of a meaningful consultation process.

The World commission on Dams sums this up when it defines meaningful consultation, which
it calls ‘negotiated Decision Making processes’ as 

a negotiation process is one in which stakeholders — identified through the Stakeholder
analysis — have an equal opportunity to influence decisions. negotiations should result in
demonstrable public acceptance of binding and implementable agreements and in the nec-
essary institutional arrangements for monitoring compliance and redressing grievances. all
stakeholder forum members should share a genuine desire to find an equitable solution and
agree to be bound by the consensus reached ((World commission on Dams, 2000: 280).
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Box 2: World Commission on Dams 
2000 Guideline for Negotiation

adapted from (World commission on Dams, 2000).

The following are required during the consultation process:

• representation of stakeholders, with representatives chosen through a free
process of selection, ensuring the effective and legitimate representation of all interests.

• integrity of internal community processes, such that internal community
processes remain free of division and coercion, recognise differences and conflicts, and
remain free of external manipulation. 

• adequate time is provided for communities to digest and discuss issues

• Special provisions for prior, informed consent for indigenous groups 

• addressing power imbalances — authorities (usually governments) should make
available adequate financial resources to enable stakeholder groups who are politically
or financially weak, or who lack technical expertise or organised representation to par-
ticipate effectively in the process. These resources may include financial support to rep-
resentatives for logistics, for income foregone, for capacity building and for requesting
specific technical advice.

• transparency is ensured by jointly defining criteria for public access to informa-
tion, translation of key documents and by holding discussions in a language local people
can understand.

• negotiations are assisted by a facilitator or mediator, where stakeholders request
it, selected with the agreement of the stakeholders.

For this to be a legitimate process, the stakeholders should: 

• agree on the appropriate structures and processes for decision-making, the re-
quired mechanisms for dispute resolution (including any third party involvement), and
the circumstances in which they will be initiated; 

• agree that the interests at stake and legitimate community needs are clearly iden-
tified, in particular on the basis of relevant rights and risks;

in 2000, the World commission on Dams published guidelines on how to conduct meaningful
consultations.35 These are summarised in Box 2:

35 Interview with Dani Setiawan (KAU) (Jakarta, 14 May 2013). 



our research found that affected Sawai villagers have not experienced pt Weda Bay nickel’s
consultation efforts —  including the public meetings, liaison officers and information centres,
as consultative in a meaningful manner in relation to their economic displacement. our research
suggests there has not been adequate opportunity for Sawai villagers to voice opinions and raise
queries about the nature and impact of the project itself with pt Weda Bay nickel. Dani Seti-
awan from the anti-Debt coalition gave the following impression of one particular meeting
between the cao, communities, nGos and government representatives:

The climate of the meeting is not very conducive for the peoples to speak what they
want. in ternate there was one meeting between the community, the government and
the nGos. The people don’t want to say anything, or at least not the whole story.36

This is particularly pertinent in relation to changes in land rights and the form and amount of
compensation. as recounted in the previous section of this report, those that have voiced con-
cern about the content of agreements with the company have been treated as dissidents and
placed under considerable pressure. yet this process of raising concerns is a crucial aspect of
dialogue and thorough consultation.

FailuretoGainConsent

pt Weda Bay nickel has publicly committed to the principles and procedures of free, prior and
informed consent for the tobelo Dalam,37 and recognises that as a vulnerable group they require
special attention in terms of ‘consultation and community development’ (pt Weda Bay). how-
ever, to our knowledge, there has been no systematic consultation with the tobelo Dalam that
could lead to consent in line with iFc performance Standard 7.

There is some ambiguity over whether consent must also be gained from the Sawai people under
iFc performance Standard 7. This hinges on whether they are considered to be indigenous peo-
ple. under conventional definitions of the term, which refer to longstanding association with a
given area of land, a traditional way of life, and self-identification, it seems likely that the Sawai
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36 Letter from Catherine Tissot-Colle (ERAMET) to Les Amis de la Terre France, 2 July 2013 <http://www.amisde-
laterre.org/IMG/pdf/letter_to_friends_of_the_earth_-_walhi_-_07213.pdf, accessed 20 September 2013>.
37 Interview with Munadi Kilkoda (Jakarta, 31 May 2013). 

• ensure that the available alternatives, their relevant consequences and uncertain-
ties are given full consideration;

• guarantee access to all relevant information to the stakeholder forum in an ap-
propriate language; and

• at the outset, agree on the timeframe for the key milestones within the decision-
making process. 



Box 3: Key excerpts from the World Commission on Dams
Guideline for Free, Prior and Informed Consent 

(World Commission on Dams, 2000: 281–282).

• Free, prior and informed consent is ‘more than a one-time contractual event —
it involves a continuous, iterative process of communication and negotiation spanning
the entire planning and project cycles’. 

‘effective participation requires an appropriate choice of community representatives and
a process of discussion and negotiation within the community that runs parallel to the
discussion and negotiation between the community and external actors’. 

• ‘it is inappropriate to set rigid guidelines or frameworks, as these must be nego-
tiated as the process proceeds’.

are indigenous. until ongoing efforts to identify and map indonesia’s indigenous communities
reach north Maluku (and are engaged in by local authorities in the province), this remains an
important unresolved issue for pt Weda Bay nickel (Down to earth indonesia). Munadi
Kilkoda, director of aMan north Maluku and a member of the Sawai community ‘Desa Mesa’,
noted that the local identity and local wisdom of the Sawai is gradually changing because of
modernisation. 38 as a result, the forms in which the Sawai community connects socially and
how they manage natural resources is becoming increasingly less traditional.

iFc performance Standard 7 and the un Declaration on the rights of indigenous peoples, to
which indonesia is a signatory, require that developments such as the pt Weda Bay nickel proj-
ect require free, prior and informed consent from any indigenous people affected by the project.
consent, as opposed to consultation, requires that indigenous peoples be able to veto a project
(anaya, 2005; carino, 2005; 

colchester and Ferrari, 2007; colchester and MacKay, 2004; McGee, 2009). The leading guide-
line in this area, from the World commission of Dams, is explicit about what is required in this
regard. These guidelines reinforce the notion that consent requires the development of an equal
and meaningful, communicative relationship between parties, like that required for consulta-
tion. See Box 3 for further details.
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38World Bank, above n 36.

in october 2010, pt Weda Bay nickel made the following statement, explaining its attempts to
engage with the tobelo Dalam, in its response to the compliance advisor ombudsman complaint:
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39 Ian G Baird, Best Practices in Compensation and Resettlement for Large Dams: The Case of the Planned Lower Sesan
2 Hydropower Project in Northeastern Cambodia (Rivers Coalition in Cambodia, 2009); World Bank, above n 36; World
Commission on Dams, Dams and Development: A New Framework for Decision-Making (Earthscan, 2000), 298 and
Guideline 19 on Implementation of the Mitigation, Resettlement and Development Action Plan, in addition to Guideline
2 on Negotiated Decision Making Processes; Organisation of Economic Co-operation and Development, OECD De-
velopment Assistance Committee: Guidelines on Aid and Environment No 3 — Guidelines for Aid Agencies on Involuntary
Displacement and Resettlement in Development Projects (1992) 7; Food and Agriculture Organization of the United
Nations, Compulsory Acquisition of Land and Compensation (2009) 7.

as part of exploration activities, WBn has had intermittent and irregular interaction with
the tobelo Forest community. These interactions have generally been of a peaceful nature
and typically led to the exchange of food such as processed rice, for the forest produce of
the tobelo Forest community, such as bananas and cassava. currently WBn recognises
the tobelo Forest community as a vulnerable group within the WB project affected com-
munities. as such they require special attention in terms of consultation and community
development. assessment of potential impacts on their lifestyle and livelihood, along with
plans for on-going consultation and community development relating to the tobelo Forest
community will be documented as part of the eShia (pt Weda Bay nickel: 18).

This account by pt Weda Bay nickel of its actions in relation to the tobelo Dalam falls short of
international standards in important ways in relation to acquiring free, prior and informed con-
sent. The discussion in the preceding section of pt Weda Bay nickel’s consultation practices
with Sawai communities suggests the same conclusion for them.

Inadequatecompensation

The process of negotiating compensation, and the final agreements offered to affected Sawai
families by pt Weda Bay nickel are described earlier in this report, under the ‘land negotiations’
section. in this section, we explain the serious shortcomings of both the process and the final
compensation package on offer.

it is well acknowledged that economic displacement and a rapid shift to a cash economy and
wage labour livelihood can have negative consequences for communities (cernea, 1997; Wet,
2006; Bisht, 2009; tan et al., 2005; Thukral, 1996) and indigenous people (anaya, 2011; anaya,
2012b; anaya, 2012a), particularly for women.  These include a significantly increased risk of
impoverishment as production systems are dismantled, and productive livelihood resources
are lost. Further, people find their environment altered in ways that render their livelihood skills
less applicable, while competition for resources increases. community institutions and social
networks are weakened as a result of this economic upheaval and the introduction of new
sources of authority and power in communities, and ‘cultural identity, traditional authority and
the traditions of mutual help’ are weakened (World Bank; World Bank, 2001).

to address these risks, international norms and standards around compensation for economic
displacement require that any such compensation be both adequate and appropriate to ensure
that affected communities are not only able to sustain their current living standards, but improve
them. These include requirements outlined in iFc performance Standard 5. While some of
these standards relate to the actions of states (Food and agriculture organization of the united
nations, 2008; Food and agriculture organization of the united nations, 2012) and some relate
to resettlement,39 they are nevertheless appropriate guiding principles for corporations when
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negotiating compensation with economically displaced people, who suffer many of the negative
consequences of residential displacement and resettlement.

Box 4: Process-Related Standards

compensation must be agreed through a meaningful participatory processes •

negotiations around compensation must meet all the standards outlined above
under ‘consultation’.40

processes and agreements must be transparent.•

This requires full disclosure of all background calculations, processes and final
agreements, including those related to market transactions, where applicable.41

choices and alternatives must be made available.42•

vulnerable groups require special procedural measures•

vulnerable groups among those displaced may include those below the poverty
line, the landless, the elderly, women and children, indigenous peoples, ethnic mi-
norities or other displaced persons who may not be protected through national
land compensation legislation.43

The special needs of women must be taken into account in process and agreements•

as described in the oecD Development assistance committee Guidelines on dis-
placement, ‘Since women are to a great extent responsible for making the natural
resource base productive (with their knowledge, skills and labour) and thereby
contribute significantly to the well-being of their families, communities and na-
tional economies, planning for relocation should consider their preferences and
should address their specific needs and constraints’.44

40 Baird, above n 41; Food and Agriculture Organization of the United Nations, Voluntary Guidelines, above n 36, es-
pecially Guidelines 12.11 and 16.6.
41World Bank, above n 36, item 6 (ii); International Finance Corporation, Performance Standards on Environmental and
Social Sustainability (World Bank Group, 2012), para 10.
42 Baird, above n 41; World Bank, above n 36, item 8; Food and Agriculture Organization of the United Nations, Volun-
tary Guidelines, above n 36, Guideline 12.7.
43 For example Organisation of Economic Co-operation and Development,, above n 41, 7; Food and Agriculture Or-
ganization of the United Nations, Voluntary Guidelines, above n 36, Guideline 14.4.
44 Baird, above n 41  121; World Commission on Dams, above n 41.
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45 Baird, above n 41, 119.
46 Ibid 120; World Commission on Dams, above n 41, in line with Guideline 19 on Implementation of the Mitigation,
Resettlement and Development Action Plan (at 298) which requires a Performance Contract.
47 Baird, above n 41, World Commission on Dams, above n 41, in line with Guideline 19 on Implementation of the Mit-
igation, Resettlement and Development Action Plan (at 298) which requires a Performance Contract and Guideline
21 on Compliance; Food and Agriculture Organization of the United Nations, Voluntary Guidelines,  above n 36, Guide-
line 12.14. 
48 Food and Agriculture Organization of the United Nations, Compulsory Acquisition, above n 41, Guideline 6.5, 50.
49 Ibid..
50 Interview with Puspa Sari (Jakarta, 15 May 2013). Permission to quote granted.

compensation should cover the entire life of a project•

compensation processes and agreements must take into account the cumulative
effects of displacement on peoples lands and livelihoods over the life of the project,
even if that is inter-generational.45

compensation negotiations should begin with guiding principles •

By starting negotiations with an agreement on guiding principles, the big picture
can remain in view, and the risk of getting bogged down in technical details related
to, for example, land measurement and valuation, can be mitigated.46

compensation should be measured by results or outcomes•

in-keeping with an emphasis on guiding principles, monitoring of agreements
should focus on the achievement of targeted results or outcomes, rather than ac-
tions. This mitigates the risk of premature completion of compensation arrange-
ments because budgets have been spent, for example.47

agreements must be formalised and monitored•

plans for ongoing consultation and review of agreements, livelihood restoration
and other elements of compensation should be formalised and monitored.48

advocacy and assistance must be provided for•

Governments and/or project proponents must proactively provide for legal and
other advice and assistance for affected communities in order to make the negoti-
ation process meaningful. it is unreasonable to expect that affected communities
will have skills and resources that equal those of the company in negotiations.49

right to appeal must be available•

an independent appeal mechanism should be available to affected communities should
they be dissatisfied with the process or outcome of compensation negotiations.50



The key elements of these standards relevant to the pt Weda Bay nickel case are described
here.

The process through which a compensation package was decided is not in keeping with these
standards. Many community members reportedly felt the price of land offered for compensation
was arbitrary, since ‘the company set the price in consultation with the head of the village’ and
did not engage the families directly.51 as the compensation negotiations were part and parcel
of the broader consultations about the project, the shortcomings of this process are analysed in
the preceding sections on consultation and consent. 
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Box 4: Compensation Package Related Standards

Livelihoods need to be fully assessed, and restored•

Livelihoods need to be assessed in a holistic way that takes into account the inter-
generational sustainability of existing land-based livelihoods, and the full, long-
term value of livelihoods must be, at a minimum, fully restored through the
compensation package. The iFc performance Standards require a Livelihoods
restoration plan for this purpose. 52

affected communities should share in opportunities for development and be bet-•
ter off in the long run

compensation should go beyond the restoration of livelihoods, and should seek
to improve the development prospects for affected communities.53

Benefit sharing should be considered•

This may include benefits related to 

project revenues•

project benefits (eg irrigated land, provision of electricity)•

project construction and operation (eg employment, financial training and•
support for self-employed contractors)

resources (eg preferential access to or custodianship of forest)•

51 Baird, above n 41, 120; World Commission on Dams, above n 41, 297; Organisation of Economic Co-operation and
Development, above n 41, 6; International Finance Corporation, above n 43, paras 12–16.
52 Baird, above n 41, 120; World Commission on Dams, above n 41, 297; Organisation of Economic Co-operation
and Development, above n 41,. 6; International Finance Corporation, above n 43, para 9.
53World Commission on Dams, above n 41, 300–1, Guideline 20 on Benefit Sharing: Potential Types of Benefits.
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54 Paragraph 60 of the Basic Principles and Guidelines on Development-Based Evictions and Displacementdeveloped by
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of the Right to an Adequate Standard of Living, UN Doc A/HRC/4/18 (5 February 2007); World Bank, above n 36, 12;
Organisation of Economic Co-operation and Development, above n 41, 11; International Finance Corporation, above
n 43, para 28.
55 Organisation of Economic Co-operation and Development, above n 41, 11.
56 Ibid 7, 11.
57 Baird, above n 41, 123; Food and Agriculture Organization of the United Nations, Voluntary Guidelines, above n 37,
Guidelines 12–14; International Finance Corporation, above n 43, para 9; Organisation of Economic Co-operation
and Development, above n 41, 11; World Bank, above n 36, Guidelines 9.9, 11; M Q Zaman, ‘Land Acquisition and
Compensation in Involuntary Resettlement’ (1990) 14(4) Cultural Survival Quarterly. 63.

community services (eg health, education, roads, public transport, drainage,•
income support, agricultural support such as planting materials, community
forests, markets and meeting spaces)

household (eg skills training and interim family support; interest-free loans•
for economic activities, housing improvements, provision of start-up live-
stock, access to public works or work for wages, free or subsidised labour-
saving devices or productive machinery, access to preferential electricity
rates, tax rates, water and service charges).54

cash compensation alone is never adequate compensation. •

it is no longer acceptable to propose one-time lump sum payments in lieu•
of addressing long-term social and environmental problems. it typically
leads to impoverishment. 55 as explained in the oecD Development assis-
tance committee Guidelines: 

‘Some types of loss — eg loss of access to i) public services; ii) customers and suppliers;
and iii) fishing, grazing, or forest areas etc — cannot easily be compensated for in mon-
etary terms and access must be sought to equivalent and culturally acceptable resources
or earning opportunities. customary land ownership and usufruct rights must be recog-
nised for compensation purposes to avoid the destitution of former users’.56

Where a transition to a cash economy is unavoidable, it must be managed and•
risks mitigated.

Sustainable employment, including training and skills development for those em-•
ployed by the industrial development project, and the self-employed, along with
training in cash management is essential to avoid the unintentional wasting of
both cash compensation payments and wages in communities unaccustomed to
handling large amounts of cash.57

Land for land compensation is always preferable•
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Landlessness, because it destroys long-term sustainable livelihoods, leads to im-•
poverishment and particularly food insecurity and should be avoided at all costs.
provision of land for land as part of compensation packages also mitigates risks
associated with rapid transitions from traditional community approaches to land
tenure, which are typically better at providing for landless labourers and other
vulnerable groups. provision of alternative land must identify several possible lo-
cations and offer these to communities. The quality of soil, access to water, prox-
imity to residential housing and sites of cultural significance, and host community
dynamics must all be taken into account when identifying alternative lands. The
relocation sites must be at least equivalent in quality on all these fronts, and prefer-
ably better. Security of land tenure in relocation sites must be guaranteed. 58

post-project land tenure should be considered where possible•

Wherever there is a possibility that after the life of a project, rehabilitated land
can be returned to its original owners or their descendants, this should be made
part of compensation agreements.59

Support should be provided during transitional period:•

in recognition of the serious inconvenience and the challenges associated with
dramatic changes in livelihood and local environment, extra support should be
provided for communities during a transitional period to ensure their smooth
transition to alternative livelihoods.60

58 Food and Agriculture Organization of the United Nations, Voluntary Guidelines, above n 36, Guidelines 14.2 and
16.5. 
59World Bank, above n 36, item 6 (c) (i).
60 The training in cash management is being provided by the bank which is receiving all the cash compensation deposits.
It has been arranged by PT Weda Bay Nickel.

The compensation offered by pt Weda Bay nickel to the Sawai communities is not in keeping
with these international norms and standards. although pt Weda Bay nickel is conducting a
number of studies related to livelihood evaluation, and assessment of the cost of replacement
of agricultural livelihoods that are relinquished through the compensation agreements, we have
been unable to acquire these studies. in their absence, our research suggests that despite such
studies, the compensation agreement does not adequately replace the livelihoods of the com-
munity, nor compensate them for the social and economic upheaval associated with the entire
life of the project. Furthermore, the process through which compensation agreements have
been made is not compliant with these international standards. indonesian public land acqui-
sition laws also reflect such principles, stipulating that compensation to indigenous land owners
should be in the form of replacement lands, resettlement or other forms agreed to by the relevant
indigenous community (Law No 2 of 2012). The most important problems with the current
arrangement are as follows.



First, the cash price offered to the communities in exchange for the relinquishment of their
rights to their agricultural lands is not a fair evaluation of the value of that land. The cash com-
pensation figure was calculated based on present market value, established through a non-trans-
parent system by the company with independent consultants. it does not take into account the
value of the land to the company, including the value of the nickel deposit, but rather assumes
the land is nothing more than remote, forested, semi-agricultural land. This sets the price of
compensation low, even when we add the compensation for the mature plants. 

Second, even if the cash price were set higher, say at iDr50 000 per square metre, as requested
by the families who have not yet accepted compensation, it would not adequately compensate
for the value of the land as a long term source of agricultural livelihoods for current and future
generations. as such it is not a form of ‘compensation’ for losses, and should more accurately
be referred to as a mere purchasing price. 

Third, in violation of the well accepted standard of compensating land with land, rather than
cash, there has been no meaningful offer of specific, alternative, accessible and productive land
with proximity to sites of ancestral significance, to replace that lost by communities in the com-
pensation arrangement. 

Fourth, the transition to a cash economy has not been adequately managed. Though pt Weda
Bay nickel is encouraging compensated families to establish businesses, and is providing some
training, for example in cake baking, this is inadequate for a number of reasons: the small local
economies cannot sustain an independent business run by every family; the training that has
been given so far has been poorly targeted in terms of the kinds of businesses it is promoting;
and the training in cash management has been provided by a bank with a vested interest in the
compensation package, rather than independent consultants experienced in helping commu-
nities adjust to a cash economy.61 There has been no serious consideration of alternative benefit
sharing mechanisms such as community governed trusts or foundations for education or de-
velopment programs. The community has not been provided with adequate information or the
space to make their own decisions about how they might individually or jointly invest their
funds in a sustainable way. JataM (Mining advocacy network) is of the view that indigenous
people do not have the ability to live in this new cash economy.62

Fifth, the employment opportunities offered with pt Weda Bay nickel do not go far enough to
restore livelihoods. it is not clear how long term the employment positions available to commu-
nities are. There is a significant risk that low-skilled labour will be required early in the life of a
project, but if the project uses highly developed technology for the extraction phase the use of
low-skilled labour will decrease and displaced communities will lose access to employment. 

Sixth, to our knowledge, no efforts have been made to minimise the negative impact of cash
payments on women. it is well acknowledged that cash compensation in traditional societies
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such as these often has negative impacts on women’s lives, as they lose control over the house-
hold economy and their own livelihood, while simultaneously maintaining a large proportion
of the burden for caring for the young, the old and the sick, and suffering disproportionately
from social problems that often emerge in this circumstances, such as domestic violence asso-
ciated with increased incidence of alcoholism. Women are also rarely offered prized employment
opportunities in the industrial developments which displaced their traditional livelihoods (Bisht,
2009; tan et al., 2005; Thukral, 1996).

Seventh, there is a concern about the undesirable level of dependence on pt Weda Bay nickel,
representing loss of the self-sufficiency that communities have enjoyed for generations, along
with the loss of tradition and culture. 

PotentialBreachesofHumanRightsintheFuture

in addition to the human rights breaches which are alleged to have already occurred, the total
life of the project gives rise to significant concerns surrounding environmental degradation and
encroachments on the human right to health and a healthy environment. The project involves
potential adverse pollution, and presents risks to human health related to spills, dust and traffic.
under art 12 of the International Covenant on Economic, Social and Cultural Rights (iceScr),
all citizens have a right to the enjoyment of the highest attainable standard of health. 

There are also concerns about the survival of the cultural minorities affected by the project.
community institutions and social networks are weakened as a result of this kind of economic
upheaval and the introduction of new sources of authority and power in communities, and ‘cul-
tural identity, traditional authority and the traditions of mutual help’ are weakened (World
Bank). iFc performance Standard 8 recognises the importance of cultural heritage for current
and future generations. iFc performance Standard 7 deals expressly with these issues in relation
to indigenous peoples.
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GrievanceAvenues
TheCAO

recourse to the cao was made available to the affected community due to the involvement of
the World Bank’s Multilateral investment Guarantee agency (MiGa). on 11 august 2010,
MiGa’s Board of Directors signed a contract of guarantee with Strand Minerals (indonesia) pte
Ltd of Singapore (jointly owned by eraMet of France and Mitsubishi of Japan). MiGa’s guar-
antee included coverage of uSD207 million, for a period of three years against the risks of trans-
fer restriction, expropriation, breach of contract and war and civil disturbance (Multilateral
investment Guarantee agency, 2010). The guarantee acted as an important point of security in
order to attract foreign direct investment in the project.

Given the relative importance of the MiGa guarantee to the project, the cao’s oversight provided
a point of considerable leverage in relation to the project. The mechanism was engaged in october
2010, when a number of civil society complainants, comprising Wahli, Mining advocacy network
(JataM), anti-Debt coalition (Kau), and the peoples’ coalition for Fisheries Justice (Kiara),
lodged a complaint to the cao on behalf of affected communities. This complaint alleged that pt
Weda Bay nickel was in violation of all eight of the international Finance corporation’s (iFc) re-
quired performance Standards on environmental and Social Sustainability. The complaint argued
that the project will have widespread negative environmental and social consequences that were
not fully considered or disclosed in the environmental impact assessment (aMDaL) required by
the indonesian government. particularly in relation to social risks, the complaint argued that pt
Weda Bay nickel had not taken seriously the risk of displacement of and impacts on the tobelo
Dalam people in their assessments (iFc compliance advisor ombudsman).

not only was the complaint extensive, in that it raised a large number of breaches, but it was
also quite radical, in that the aim of the groups was to prevent the project from going ahead.
The cao’s mandate is to facilitate problem-solving processes between project proponents and
affected people, and/or audit iFc/MiGa’s own processes, but it does not have the mandate to
make recommendations that iFc/MiGa support be withdrawn from a project (recommenda-
tions are limited to how projects can be brought into compliance with the performance Stan-
dards). Furthermore, even if it did have the mandate to recommend a withdrawal, it does not
have the authority within the iFc/MiGa to compel that.

The iFc compliance advisor ombudsman team made three assessment visits to the area be-
tween october 2010 and January 2011. Their visits determined that the affected communities
were not willing to engage in mediation. our research found that the main reason for this was
that community members who were against the project and/or the compensation package feared
for their safety if their identities were to be revealed, as would be necessary for a mediation.
The ombudsman assessment team report that other possible problem-solving processes were
offered, such as shuttle diplomacy, public stakeholder meetings, electing community represen-
tatives, including outside observers and so on which cao has used in other cases. 63 indeed,
the cao had to extend its 120-day assessment period to allow the complainants sufficient time
to consider various options and make an informed decision on how they wished to proceed.
however, our research suggested communities either did not recall or did not understand these
options. Further, civil society complainants were in principle against a negotiation with the
company, preferring the project to be stopped altogether. 
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Mechanism Barriers Use Impact

PT Weda Bay
Redressal Unit

no major complaints to the pt
Weda Bay nickel Grievance re-
dressal unit regarding lack of free,
prior and informed consent and
meaningful consultation, and in-
adequate and inappropriate com-
pensation arrangements. 

a number of small complaints
about particular families’ access
to compensation funds may have
been made, but to our knowledge
these have not triggered any ho-
listic reconsideration of consulta-
tion, consent and compensation
procedures in pt Weda Bay
nickel

The Grievance redressal
unit processes have had
no impact on the issue of
a lack of free, prior and
informed consent and
meaningful consultation,
and inadequate and inap-
propriate compensation

KOMNAS HAM
not binding. 

insufficient politi-
cal support. 

civil society organisation LBh
proJusticia made a complaint to
Komnas haM in 2011 about in-
adequate compensation processes
and arrangements, and about po-
lice intimidation of villagers.

a further complaint was made by
the nGo Walhi in 2010 regarding
breaches of human rights of the
tobelo Dalam, but this has not
been investigated by Komnas
haM.

Komnas haM commis-
sioner Johny Simanjuntak
and a team of Komnas
haM officials conducted
an investigation in north
Maluku in June 2011 and
made damning findings.
none of these findings are
binding. Limited changes
resulted. 

CAO

not binding. 
Fear on behalf
of communities
means that un-
willing to par-
ticipate in
mediation

a complaint was made by Walhi,
Mining advocacy network
(JataM), anti-Debt coalition
(Kau), and peoples’ coalition for
Fisheries Justice (Kiara), on be-
half of affected communities in
2010. This complaint alleged that
pt Weda Bay nickel was in viola-
tion of all eight iFc performance
Standards.

none.

Table 5: Summary of Grievance Options



The decision to proceed with cao dispute resolution is voluntary. cao respects the right of
self-determination and informed decision-making of affected communities and does not push
or recommend any particular option.

The compliance function declined to conduct an audit of MiGa’s procedures in deciding to
support pt Weda Bay nickel on the basis that the project was only in the exploration phase,
and assessments of the kind requested in the complaint were still under way by the company.
This is despite the fact that compensation agreements resulting in the relinquishment of land
rights were already being agreed at this time, and associated social impacts on the community
were already evident.

Humanrightscommission

investigations into pt Weda Bay nicke’s human rights impacts have been undertaken by in-
donesia’s national commission on human rights. The  national commission on human
rights (Komisi nasional hak asasi Manusia, usually abbreviated to Komnas haM) is the na-
tional human rights institution of indonesia. as with other national human rights commissions,
its principal functions are the protection and promotion of human rights. in 2011, the com-
mission made numerous findings of human rights breaches and possible breaches of indonesian
law. however, Komnas haM is an inquisitorial/investigatory institution, and presently lacks
any formal powers of enforcement. instead, Komnas haM relies upon non-judicial methods,
‘employing persuasion, publicity and moral authority to highlight abuses and to recommend
legal and regulatory changes, and to encourage corrective action’ (uS Department of State,
2000). however, in this case, there has been demonstrably little public outcry generated as a
result of Komnas haM’s findings in 2011. The commission’s findings did not attract any atten-
tion in international press, and gained only some traction in domestic press. as a consequence,
its recommendations have been largely ignored by those to whom they were directed. 

in 2014, Komnas haM exhibited a renewed focus on the issue of human rights violations related
to land conflicts involving the nation’s indigenous people. on 20 May 2014, Komnas haM
launched a national inquiry into the issue, consisting of public hearings in seven contentious
regions and one national hearing (Satriastanti, 2014). in March 2016 it released its report, which
identifies five ‘root causes’ of customary land disputes in indonesia.64 First, the lack of formal
recognition of indigenous land rights on the part of the state means that the legal status of claims
is uncertain. Secondly, the government has simplified customary land claims to the point where
they are viewed merely as administrative or legal problems. Thirdly, the emphasis on economic
growth in indonesia’s development policy is a significant contributor, leading to a bias towards
the interests of corporations over those of indigenous communities. Fourthly, the report points
to the unequal rights of indigenous women as a significant contributor to customary land dis-
putes. Lastly, agencies that might have the authority to resolve disputes and human rights vio-
lations are understaffed, and courts are often difficult to access.

The report makes a great number of recommendations to various government offices, ministries,
and agencies. For example, in order to remedy the lack of formal State recognition of indigenous
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land rights, the report recommends the house of representatives urgently ratify the Bill on the
recognition and protection of indigenous peoples rights. The president is urged to establish
an independent institution with the authority to resolve conflicts, offer remedies, review mining
permits and create policies on indigenous land rights. The report also recommends that the
national police establish a set of guidelines that takes a human rights perspective on the man-
agement of conflicts between indigenous peoples, the government and corporations. District
and provincial governments are urged to involve experts and academics in detailed studies of
indigenous communities and customary lands, and to establish as a matter of urgency local
regulations on the recognition of indigenous communities and their land rights. The report rec-
ommends that the Ministry of energy and Mineral resources revise regulations at all levels of
government that relate to mining activities that affect the land of indigenous communities.
These revised regulations should include a method for handling corporations that fail to comply
with the regulations or that violate indigenous land rights. 

Legalandregulatoryavenues

indonesian law regarding forest land, customary land rights and mining is complex and often
ambiguous. customary rights over forests, have, until recently, been weakly protected under
indonesian law. to date, mining and forestry laws have operated as barriers to meaningful in-
volvement in decision making about the project by Sawai and tobelo Dalam communities. The
national priority given to mining is reflected in strong protection of resource extraction interests
compared with other interests, including those of local communities affected by mines. The low
accord given to community interests in forests in indonesian law is also a consequence of the
strong powers given to the forestry department. This makes it difficult to contest the terms of
consultation, consent or compensation by invoking indonesian law. a recent decision of the
constitutional court (see below) has the potential to strengthen the position of Sawai and to-
belo Dalam communities vis-a-vis the mining company and forestry department. however, the
decision is unlikely to be implemented without the introduction of a stronger legislative frame-
work for the recognition of indigenous rights.

Barrierstorecognitionofcommunitylandrightsinmininglaw

The pt Weda Bay nickel project was granted a contract of Work near the end of the Suharto
era. The contract of Work system was created in 1967 after the Sukarno era, in order to open
up indonesia to foreign direct investment. once a contract of Work is granted, it is difficult to
have it revoked, regardless of community opposition, social conflict resulting from the project
or concerns regarding environmental damage.65 The role of mining in the development of the
national economy has been given such high priority in the past that the Mining Law, or Law 11
of 1967 stipulates, ‘a mining permit issued by the Minister of Mines has the capacity to overrule
land ownership issued by other government agencies’. in contrast, traditional or customary land
ownership, which is weakly regulated, attains the lowest level of recognition by the mining de-
partments at the central and provincial levels.

a new mining law introduced in 2009 (Law 4 of 2009) requires mining companies to clear any
encumbrances on their land before mining (arts 135 and 136), and if they can achieve that, they
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can hold intruders criminally liable for trespass.66 Though these articles imply that incumbent
land holders can refuse to relinquish their land rights, nothing in the Law 4 of 2009 details the
grounds upon which titleholders can refuse to allow mining on their land (Gandataruna and
haymon, 2011). combined with the relatively weak recognition of customary land rights in
practice (at least until very recently), this means that mining laws generally operate as a barrier
to opposing the relinquishment of land rights and the compensation package offered by pt
Weda Bay nickel. 

Barrierstorecognitionofcommunitylandtenureinforestrylaws

Forestry laws also play an important role in the legal recognition of land rights in contract of
Work or Mining permit areas. parliament has also been willing to intervene to weaken forestry
laws in favour of the mining companies. on 15 July 2004 the parliament of indonesia passed
an addendum to Law 41 which stated that all permits and contracts in the mining section within
forest regions which were issued before the promulgation of Law 41 of 1999 on forestry are de-
clared to remain valid until the expiration date of the respective permit or contract.

another factor that has greatly reduced the potential of forestry laws to protect the environment
and customary land rights is the high level of discretion granted to the Ministry of Forestry to
define forest areas and regulate the use of these areas (art 4(2)(b) for defining, and arts 4(2)(a)
and 10 for regulating}. The 60–90 million people who live in areas classed as state forests enjoy
few rights, despite having lived in and cultivated forests for generations (colchester et al, 2006).

WeakIndigenousandCustomaryLegalRights

a significant problem for the Sawai villagers and the tobelo Dalam in asserting their rights over
land against the department of forestry and pt Weda Bay nickel is the weak recognition of in-
digenous and customary rights in practice in indonesia. Though indonesia has ratified the UN
Declaration on the Rights of Indigenous Peoples,67 the indonesian state, until recently, claimed it
has no such indigenous peoples, or rather that most indonesian people are indigenous, making
the provision of special protections for indigenous people untenable. rather, parts of indonesian
law recognise some ‘customary’ or adat, rather than ‘indigenous’ communities, institutions,
lands and rights. 

article 18b of the 1945 Constitution of the Republic of Indonesia recognises the existence of adat
or customary rights and institutions. it does so, however, through entrusting the State with a
controlling power over all lands and natural resources, to be used for the benefit of the people.
up until a recent constitutional court decision (Ruling No 35 of 2012), overturned the provision,
the Ministry of Forestry classified customary forests as a subcategory of ‘state forest’. The appli-
cation of relevant laws to date has meant that local communities, especially indigenous peoples,
are weakly protected when companies seek to exploit natural resources within their forests and
lands. For peoples such as the tobelo Dalam and Sawai, this means that although they may have
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customary rights over land, these rights have to date not been formally recognised. This leaves
the tobelo Dalam and the Sawai in a weak negotiating position vis-a-vis pt Weda Bay nickel.

The recent decision by the indonesian constitutional court regarding the Forestry Law 1999
(‘Forestry Law’) may mitigate this problem for indigenous and customary communities. The
decision curtails the state’s (specifically the Ministry of Forestry’s) ability to unilaterally exercise
control over forested lands by affording formal recognition of indigenous forests as a separate
category. The decision separates customary forests from their previous classification as a sub-
category of State forests. indonesia’s Forestry Law previously stated that ‘customary forests are
state forests located in the areas of custom-based communities’. The constitutional court’s
ruling deletes the word ‘state’ from that sentence, thereby revising the Law so that customary
forests are no longer considered state forests (unorciD, 2013; Down to earth, 2013). This
groundbreaking decision is yet to be applied to the Sawai villages or the tobelo Dalam, who
are likely to enjoy strong customary rights over the land given their long tenure in the area.

existing land titling systems are weak and underdeveloped, particularly for collective/communal
land rights.  under the existing system regional governments (via subordinate regulations) need
to first recognise the existence of particular indigenous people and their customary rights to
formalise land title. however very few local governments have issued regulations providing
such recognition. 

in light of the constitutional court decision, indigenous rights groups have proposed a new
framework for indigenous land rights at the national level, however the legislature is yet to enact
these reforms. nGos such as aMan have made a concerted effort to see that the landmark
constitutional ruling is implemented, urging the national parliament to adopt the draft In-
digenous Peoples’ Law (ruu prhMa), which would be a major step towards the recognition
and protection of land rights for indigenous groups. The Ministry of Forestry, unwilling to re-
linquish its grip on indonesia’s wealth of natural resources, has been reportedly delaying the
passage of the law through parliament (aMan, 2014).  it is unclear what effect the change of
government will have on the development of this new legal framework. During his election
campaign, indonesia’s president-elect Joko Widodo made a pledge to continue the discussion
on the enactment of such a bill, and expressed a commitment to the advancement of rights of
indigenous peoples (aMan, 2014). it is yet to be seen whether this commitment will be hon-
oured. it is possible that the adoption of the Indigenous Peoples’ Law may alter the legal dynamic
of the land situation in the Sawai villages. 

aMan reports that there has been no significant progress in effecting the decision of the con-
stitutional court (indigenous voices in asia, 2016; vinding and Mikkelsen, 2016). The gov-
ernment has not made progress in recognising indigenous land rights, despite the nGo having
spent years lobbying for the cause. The promises made by the president-elect Widodo have not
been fulfilled (vinding and Mikkelsen, 2016). The government is yet to form a task Force on
indigenous peoples, and has continuously failed to include the Bill on recognition and protec-
tion of the rights of indigenous peoples in the national Legislation program.
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Company-levelgrievancemechanism

pt Weda Bay has a company-level grievance mechanism that was efficiently and effectively run
by extremely competent staff at the time that we conducted our fieldwork.  The grievance mech-
anism used a variety of methods to gather complaints, including letterboxes in the centre of each
village surrounding the mine, into which aggrieved community members could drop complaints.
The grievance mechanism resolved disagreements between staff members and community mem-
bers, addressed concerns about expectations of employment from community members. 

it is our view that the pt Weda Bay nickel’s Grievance redressal unit is not an appropriate
forum for handling major grievances of the kind discussed here.  Fundamental conflicts of in-
terests between the company and affected community members about compensation amounts,
corruption and displacement are the proper jurisdiction of independent grievance mechanisms.  

BarriersToAccessToRemedy
compound barriers to access to redress are evident in this case.  primary amongst these are the
great inequalities in power between the parties. That indonesian law favours the rights of mines
over communities makes redress via the indonesian legal system particularly difficult. 

Inequalitiesinpowerbetweentheparties

There are vast inequalities in power between the affected Sawai and tobelo Dalam communities
and the mining company and government which impact in various on ways on the capacity of
the communities to access redress. 

The affected communities are geographically isolated on halmahera island. Sawai communities
live in small seaside villages. Mining companies are the only large employers in the area. The
communities do not have access to the internet or reliable access to other telecommunications.
our research shows that this remoteness and isolation has meant that affected communities
have not received consistent assistance and advice by independent advisors. They have received
sporadic support from two nGos, Walhi and aliansi Masyarakat adat nusantara (aMan),
environmental and indigenous rights organisations, respectively. it is difficult for such nGos
to reach the communities, and such groups have only limited means to reach the communities
regularly. They also received legal advice from an under-resourced community legal service
called LBh proJusticia, but this advice came only after most community members had already
accepted the inadequate compensation packages. 

in contrast to the isolated nature of the communities, pt Weda Bay nickel is supported by na-
tional and local government, and provided financial and technical support by two of the largest
companies in France and Japan — eraMet and the Mitsubishi corporation and the World
Bank Group’s MiGa.  The mining venture has the advice of top indonesian law firms and in-
ternational consultants. The project has also drawn high-level government support, particularly
since the project was announced as being part of Master plan for acceleration and expansion
of indonesian economic Development (Mp3ei). high-level French diplomats have visited the
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pt Weda Bay nickel site. in September 2014, president Widodo met with the directors of Mit-
subishi — it was reported that the meeting involved discussions about the nickel mine in
halmahera, with Widodo responding positively to the investment (Kuwado, 2014).  This has
resulted in a severe imbalance in negotiating power. 

The power of the communities has been further diminished by social conflict. Shortly after the
contract of Work was issued, indonesia’s reform process — Reformasi — occurred. Though this
ultimately led to greater democratisation, it was also associated with social upheaval throughout
much of indonesia, expressed in the Maluku islands in sectarian violence between Muslims and
christians in between 1999 and 2002 (Bertrand, 2002; abbott and Snidal, 2009; Duncan, 2005).
interviewees for our research reported that they spent six months hiding in the forest during this
time. news of the contract of Work did not reach them until sometime afterwards.  it is arguable
that the most important stage of consultation with the local communities should have occurred
prior to the contract of Work being signed with the company, yet this did not occur. 

pt Weda Bay nickel has run a particularly strong campaign to gain local and national support
for the mine. Most local and provincial politicians we interviewed were strongly in favour of
the mine.  This seemed to be primarily due to three factors. The first was the strong belief that
the mine would provide employment. The second was the cSr activities conducted by the com-
pany in the area of education — through the funding of local universities and fostering exchange
with French universities — and through building local infrastructure.  even in the village of
Gemaf, where community members have been most resistant to the mine, the company has in-
stalled electric street lights and was in the process of dredging the local river to make it wider
when the research team visited the village. 

ismet Sulaiman of Wahli explained that in his opinion, pt Weda Bay nickel had run a partic-
ularly strong publicity campaign to gain local support:

So the point is that the WBn always focus on in their campaigns is the provision of jobs
to the locals, and that this will accelerate economic growth.  But the fact is, the major
contributors to the economy comes from the agricultural sector, rather than mining.  But
also, WBn has media support and because the WBn actually kind of controls the local
media, so that becomes very difficult for nGos advocating against them to try to publicise
things.68

These power differentials have been exacerbated by the use of intimidation and threats employed
by the company, and sponsored by the state. as noted above, the findings of Komnas haM’s
2011 report documented the fact that BriMoB (a paramilitary police unit) had been used to
intimidate villagers in the course of negotiations.
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Whatfeaturesofthecampaigntostopthemineandbringittointernationalattentioncon-
tributedtoorhamperedredressinthiscase?

The cao complaint would never have been lodged without the intervention of a number of
Jakarta-based nGos with many years of campaigning and running legal cases to promote en-
vironmental justice for communities. however, there are a number of features of the campaign
that hampered access to redress in this case. 

LowlevelsofengagementbyrepresentativeNGOswithaffectedcommunities

Limited contact with affected communities reduced the extent to which the communities were
able to affectively engage with the cao and take full advantage of the processes offered by the
redress mechanism. a number of factors contributed to this lack of contact with the community.
The remoteness of the affected communities makes visits difficult and costly.  in addition, the
geographical location of the mining company close to affected villages, coupled with the looming
presence of BriMoB (the indonesian military police) within the mining area, made visiting
the communities dangerous. representatives of the nGos were threatened when they visited
the communities. 

Further, the complaint was lodged with the World Bank’s cao by a group of organisations who
knew little of the process themselves.  The initial letter of complaint was sent to the president
of the World Bank Group and forwarded to the cao.  The nGos were not aware of the cao
process until they were contacted by the redress mechanism requesting more information.  This
meant that the nGos did not have time to prepare or train community members before the
process was initiated, or learn from the experiences of other indonesian nGos that had used
the cao 

DivergingperspectivesofNGOsandcommunitymembers

There were many nGos involved in lodging the original complaint with the nGos. These in-
clude Wahli, the Bank information centre (Bic), JataM and the anti-Debt coalition (Kau).
These nGos broadly opposed the mine and hoped to use the process to bring international at-
tention to the problems with the nickel mine and with the over-mining of the region. The com-
plaint was an experiment in engaging with this facet of the World Bank Group after many years
of pursuing a policy of non-engagement and opposition to the Bank’s policies in indonesia. The
evidence collected for this study suggests that the communities did not know about the com-
plaint before it was lodged — although the iFc ombudsman noted that the initial complaint
was signed by both national and local nGos and ‘five directly-affected people living on halma-
hera island’ (iFc compliance advisor ombudsman, 2011: 7). The aim of the nGos was to stop
the mine, rather than to negotiate better terms for the community. in contrast, our interviews
suggested that community members were most concerned with attaining higher levels of com-
pensation, better trading relations with the company and more opportunities for employment.
Some interviewees from villages, when pressed, said that they would prefer that the mine did
not go ahead.  however, they did not feel that this was a real option given the extent of the
progress of the mine. These different views made engaging with the cao more complex. 
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pius Ginting, national executive of WaLhi based in Jakarta, who coordinated the complaint
to the cao explained these different points of view to us during an interview in 2013: 

There were different opinions amongst communities. Some thought that this mechanism
helped to get a better price of land, some thought it would stop the mine. We discussed that
the problem is quite big — and it may not be possible to find a solution through mediation. 

The people who want compensation — both 8000 and 50 000 — think they cannot stop
the mine because it is a foreign company that is too powerful. They think they won’t live
in the forest as they did, collecting nutmeg as they once did, because of the intervention
of the company.  So they should just get good compensation. 

We respect the community’s standpoint. Some of them seem pessimistic to stop the mine.
But we express our concern — after you accept 50 000, where are you going to live after
you get the money? you may live with that money for five years, but after that what kind
of living will you make? They are in rural life, so they cannot live as traders. it is quite
difficult to start a new life. it is difficult for the community. 

They think that with that money, we have the capital to move to another area. But we are
not as optimistic as that. 

They have been there for generations. The way they live there should be supported. if
there is a problem of poverty or education or health, the government should support that,
not to invite the mining companies. They have the resources to live close to nature.69

Conflictanddivisionwithinthecommunity

people within the Sawai villages are divided into those who have accepted the existing com-
pensation arrangement of iDr8000, and those who are demanding iDr50 000.  These people
are known as the 8000 group and the 50 000 group. There is an evident tension between the
8000 group and the 50 000 group, as explained by the village head of Lililef Sawai:

village head: no. it is not fair. The 8000 is based on the regulations, and the majority
have been compensated for 8000. how come they [the 50 000 group] can be compen-
sated more?70

The remaining division between the 8000 group and the 50 000 group has resulted in consid-
erable social pressure being placed on the 50 000 group to accept lower compensation offers.
community members in favour of the mine believe that the group that is resisting compensation
are holding up the development of the mine, and thus hampering employment opportunities.
pak Syahrut partawijaya, pt Weda Bay nickel’s Land acquisition Superintendent, highlighted
this division:

59

69 Interview with Ismet Sulaiman (Ternate, 20 May 2013). 
70 Interview with Pak Abujan Latif (North Maluku Mining Department, 21 May 2013).



only 1 per cent is still rejecting. These people who have been receiving and supporting
the company keep asking me is it okay if they take action and they dispel these, you
know, put these people who are still rejecting … they ask is it okay if i push them out
from the village, because if you cannot construct the plant, then it will be impossible
for WBn to continue the project. 

as of april 2014, pt Weda Bay reported more accurately that 91 per cent of land claimants have
been compensated for their land at the price agreed, and for their plants according to the price
matrix provided by the central halmahera District.71

prior to pt Weda Bay nickel’s establishment in the area, there had been good relations between
the village heads of the four Sawai villages closest to the mining area.  our research showed that
there had been a breakdown in relations due to different views regarding the mine, contributing
to a breakdown in relations between community members. ismet Sulaiman (north Maluku
WaLhi) described the way that village heads negotiated favourable compensation packages
for the company were given preferential treatment:

So with regard to incentives, for example, the WBn gave compensation more to Lilief
Sawai villagers, especially the head of the village (Lililef Sawai), and the sub-district head
of Weda utara (north Weda). [This] can be seen by, for example, the sorts of buildings
that these people have — they’re more luxurious than others. They have more facilities,
like cars, which are not common. also, in terms of recruiting labourers, they privileged
certain people. The head of Lililef Sawai … he coordinated that. So Lililef Sawai village
head recruits his closest family and friends — people who he knew, and gave them pri-
ority to be recruited.72

These accusations of bias were confirmed in other interviews with villagers, and corroborated
by Komnas haM’s findings. 

one community member from Gemaf, who had accepted the compensation package, intimated
he felt bound to accept the compensation offer on the same terms which had already been ac-
cepted by the villagers in Lililef. other villagers suggested they did not care about the compen-
sation price, but were primarily concerned with how the company could guarantee their
livelihoods as long as the company is there. others suggested the environmental effects were
most important, worrying that each spoonful of rice would be garnished by half a spoonful of
dust. Given the wide range of concerns which were articulated during the interviews, it is not
surprising that the community members were not able to devise a homogenous set of demands
which could be put before the company in mediation. 

Some interviewees observed that kinship bonds had been weakened by the strong presence of
the mining venture. ismet Sulaiman (north Maluku WaLhi) reported that the surveys con-
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ducted by Walhi north Maluku found a loosening of social ties, and that there had been an en-
croachment on the village of Gemaf, the village that has resisted resettlement:

So in regard to tradition and culture, when the WBn came, the family bonding and re-
lations between villages became looser. conflicts happen within and between villages,
and the WBn seems like doing this intentionally. For example, with regard to moving
the border between Lilief Sawai and Gemaf … The border was moved further into Gemaf,
giving Lilief Sawai more territory. The bottom line is that they wanted to make Gemaf
smaller. Because Gemaf are still refusing to let go of their land to the company.73

LowlevelsofperceivedlegitimacyofNGOsinthelocalarea

a number of company and government interviewees believed that the desire for high levels of
compensation by the 50 000 group had been raised by ‘outsiders’ from Jakarta who were causing
unnecessary problems.  For example, a mining department officer even believed that lawyers
were taking a cut of any increases in compensation negotiated:

Some people think that this situation, this conflict was not caused by the mining but
rather by nGos who come from Jakarta. … For example the communities want iDr 10
000 but in negotiation it increased to iDr 25 000, so the difference is divided between
communities and the nGos. That even includes LBh, the community lawyers. There are
only a few villages that made these complaints. 74

interviews with Jakarta-based nGos and LBh pro-Justitia, the legal aid group, suggest that this
(that they would receive a cut of compensation negotiated) is untrue.  however, this view nev-
ertheless has a powerful influence locally.

Lackoffamiliaritywithcasheconomy

a further barrier to accessing redress in this case was the lack of familiarity with the cash econ-
omy.  The Sawai communities are mainly subsistence farmers.  in interviews and focus groups
conducted with community members, they expressed uncertainty about whether the amount
of compensation they had been offered was fair. Some villagers from Gemaf and Leililef Sawai
indicated that they were concerned with poverty flowing from the loss of their land, and were
aware of the difficulty of managing the money carefully to provide for the future.  puspa Sari,
the lawyer from LBh proJusticia who represented the sections of the communities, explained:
‘people are willing to accept compensation because they never have money. So when they see
money in front of their eyes, they become short-sighted’.75

not only has this led to people accepting low levels of compensation, it has meant that they
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have not sought greater compensation or further redress, as they have not been informed of
comparative compensation packages or the idea that they might have a right to compensation
for lost livelihoods as well as lost land. 

Whatfeaturesofredressmechanismscontributedtoorhamperedredressinthis
case?

EaseofaccesstoCAO

This case study demonstrates that the cao is highly accessible for communities and that the
investigative function is easily triggered. in this case a letter of complaint was written to the
head of the World Bank which was then passed onto the cao. The low evidence thresholds of
the cao allowed the process to be triggered by receipt of a short letter.  The complaints can be
made in any form and in any language.  

ExemplaryassessmentfunctionoftheCAO

our research suggests that the ombudsman assessment function of the cao is extremely im-
portant and yields a deep and complex understanding of the nature of the problems faced by
communities within the cao. The ombudsman team made three visits to the affected area be-
tween october 2010 and January 2011. individual interviews and small group discussions were
held with approximately 16 representatives (12 local and four national) from all the complainant
organisations and approximately 36 community members from Lelilef Sawai, Lelilef Waibulen,
Gemaf and Sagea through three separate meetings with community groups (iFc compliance
advisor ombudsman, 2011: 7). community members voiced respect for the cao representa-
tives who visited not only the seaside villages but also went to the inland land forest areas to in-
terview members of the tobelo Dalam. The cao members spent some time interviewing
tobelo Dalam members and gaining a first-hand understanding there concerned in relation to
the nickel mine. Few mechanisms conduct research of this type.  

Difficultiesentailedinprovidingredressinasiteofconflict

having faced repression under the Suharto regime and recent intimidation by BriMoB (the
indonesian paramilitary police) the Sawai community members that we interviewed were un-
derstandably mistrusting of ‘officials’.  initially, the cao staff were perceived to be linked with
the company in some way — like an investor — as MiGa guarantees the project and the cao
were not perceived to be separate from MiGa.  

The ombudsman process is mandated to offer problem-solving processes to complainants or
project affected people, and the project proponent. often these processes are mediations, but
other options are available. Because the community members who opposed the
compensation/land acquisition package did not want to be made known to the company or the
government, they were extremely wary of engaging in mediation. The cao discussed and ex-
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plored various options for community members to engage in a collaborative dispute resolution
process in a manner that would be safe and protect the confidentiality of any aggrieved indi-
viduals. For example, the ombudsman team considered options it had used in other cases, such
as shuttle diplomacy, public stakeholder meetings, electing community representatives, and the
use of outside observers.76 The discussion of various alternatives with stakeholders indicated a
mutual interest in learning and building capacity for improved conflict prevention and resolu-
tion related to the Weda Bay nickel project. Therefore, in response to parties’ needs, cao con-
vened two workshops:

(1) Workshop on Better Governance and Dispute prevention in iFc/MiGa
Sponsored extractive industries projects in indonesia (Bogor, indonesia, 23–
26 october 2011) for company and government stakeholders; and 

(2) Workshop on community and Local culture-based conflict prevention in
halmahera, north Maluku, indonesia (ternate, indonesia, 15–18 December
2011) for local communities and nGos.

nevertheless, the cao was unable to find a means of conducting the mediation and maintaining
the safety of the community members. it is worth noting that none of the participants in our
research mentioned these alternatives, suggesting they were not meaningful or feasible problem
solving avenues, or that they did not fully understand how they would work, and how they
would be protected in such processes.

in interviews, affected community members and nGos that had been involved in the process
told us that in hindsight they would have trusted the cao personnel more, and that the process
had been a good one. They discussed the possibility of initiating a further complaint sometime
in the future. Some said they said that they would even be willing to go ahead with mediation,
now that they know that the people from the cao are independent from government and the
company. at the time that they were engaging with the cao, however, they were extremely
wary.  This suggests that perhaps, if the cao personnel had made greater efforts to explain their
distinct role and offered further options to the community members, such as shuttle diplomacy,
the process may have been more successful.

LessonsForCAOAndOtherRedressMechanisms

Problem-solvinginconflict-riddencommunitiesiscomplex

The cao recognises that community safety is a major problem in some cases, and in 2016 con-
ducted a public consultation on this issue, in which it committed to doing all it can to protect
safety (such as keeping identities confidential) but also acknowledged the limitations of its ca-
pacity to physically protect complainants, and affirmed it would, in consultation with com-
plainants, refer a case to compliance if an ombudsman process would be too dangerous (cao,
2016). in some cases, the cao may indeed be limited to being transparent about the constraints
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on its capacity to protect complainants, and refer cases to compliance, and this would be prefer-
able to putting complainants at further risk. however, in other cases, such as Weda Bay, a
stronger commitment to balancing power, another factor identified in its 2016 consultation,
could enable a problems-solving process.

our research suggested three key reasons that safety risks precluded an ombudsman process
in this case:

The cao was unable to guarantee community safety. in this respect, the cao’s trans-
parency on this point is commendable and it is not clear that any more steps could have
been taken by the cao to physically protect complainants.

however, communities did not understand the options available to them. it is not pos-
sible to determine why this was the case, but our research suggested that if communities
had better understood both mediation and the other possible options (such as shuttle
diplomacy), they would have more seriously considered these options. in the absence
of protective powers, more could perhaps have been done by the cao to ensure com-
munities fully understood their options.

communities did not trust the cao. in the environment of fear and intimidation in
which this case took place, it is understandable that communities would be suspicious
of foreigners. The cao should consider what additional steps it could take to make
clear to communities that ombudsman staff are independent of the company, govern-
ment and the iFc/MiGa.

Complianceauditsshouldbeusedas‘backup’tomediationandotherconflict
resolutionprocesses

When the cao ombudsman function cannot resolve a problem, such as in this case when the
complainants refused their further involvement, the cao can send the complaint to their com-
pliance function to conduct an appraisal to determine whether or not to conduct an audit. in
this case, such an audit would be of MiGa’s own administration in the decision to support pt
WBn, not of pt WBn itself. it is also cao practice to refer a case to compliance if it is too
dangerous to conduct and ombudsman process.

This case was referred to compliance for these reasons, however the compliance function as-
sessed that there would be no value in an audit on the grounds that pt WBn was still under-
taking its own due diligence and an audit would not shed any new light on anything at that
stage. it is our conclusion that this was a flawed decision and the compliance function should
have conducted an audit. 

an audit of MiGa’s decision to support the project would have been worthwhile insofar as it
would have generated a) important information that could be used by community groups to
seek redress through an ombudsman process or other channels, and b) discussion around how
negative social impacts had occurred, and how iFc/MiGa should manage social and environ-
mental risk in the very earliest stages of a project when assessments are not yet complete but
business activity is taking place. 
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iFc performance Standard 5 on land acquisition and involuntary resettlement indicates that
these standards are applicable in the early stages of the project. This standard states: ‘The appli-
cability of this performance Standard is established during the environmental and social risks
and impacts identification process’. The  cao should have expected pt Weda Bay nickel to be
compliant with the iFc performance Standards during the exploration phase of mining, and
not only at the beginning of the construction and production phase.  

The risks in these early phases can be significant. in fact, in cases where land acquisition takes
place, it is these very early stages that are the most significant, and this was arguably the point in
the Weda Bay mine development at which an audit could have the most impact on the social
and environmental conditions of the project. although the mine was only in the ‘exploration’
phase under indonesian law, the majority of the land needed for operations has been acquired
by the company, resulting in the dispossession of the traditional lands of the local community’s
prior to the production phase. if the cao were to wait until the construction of production
phase, the act of dispossession which the affected communities are most concerned about will
already have taken place, and the impact of this dispossession will already have taken its toll on
the community.  in similar cases across indonesia and around world, such loss of land had re-
sulted in migration to cities in search of unskilled labouring work and the dispersion of previously
closely connected communities, both of which have particularly negative effects for women. 

This case strongly suggests that the cao should take a more proactive approach to compliance
audits in the early stages of projects.

Furthermore, a number of additional steps could be taken to strengthen the impact of the com-
pliance function on human rights outcomes. These include:

in order to identify non-compliances in the business activity of project proponents, we suggest
that compliance audits (triggered in the usual ways) should apply not only to iFc/MiGa but
also to project proponents, as a contractual condition. This would mean iFc/MiGa clients
could be audited by the cao directly for their compliance with the iFc performance Standards.
This could have led to an audit of pt Weda Bay nickel that would have generated perhaps more
detailed information on their problematic land acquisition procedures and their effects.

a recent initiative by the cao to encourage participatory project-level action plans as a result
of compliance audits could strengthen the impact of audits not just on iFc/MiGa internal pro-
cedures, but also at the project level and with respect to remedy for the grievances that triggered
the audit in the first place. Should the cao expand its mandate to include auditing of project
proponents, those project proponents could also be required to establish participatory project-
level action plans: see the cao report in this series for further detail on this point. in this case,
such a plan might have led to changes in the land acquisition process and significantly improved
outcomes for complainants.

Though it is not the norm, it is possible for the cao to conduct a compliance audit alongside,
rather than after an ombudsman process (eg this took place in the Wilmar case, also studied
for this project), and our research suggests this parallel approach to problem-solving and com-
pliance could potentially have positive effects on human rights outcomes. if the ombudsman
process is ongoing, the compliance audit could provide additional information to feed into that

65



process. The cao should consider more frequent use of the two functions in parallel.

in cases where complainant safety is a concern, or the primary reason an ombudsman process
fails or doesn’t get started, a compliance appraisal is automatically triggered to provide a
‘backup’ option for addressing the concerns raised in the initial complaint. however, this
‘backup’ option is only useful if the appraisal confirms the need for an audit. We propose that
when ombudsman processes are unsuccessful because of safety concerns, an audit, and not
just an appraisal, should be automatically triggered.

LessonsForNGOStrategies

Establishclearmethodsofcommunicationandrepresentationwithcommunities

There has been a failure to establish clear communication and decision-making structures1
within communities, between communities and nGos, and between nGos.  one of the reasons
for divisions between community members was the lack of accurate information that might
have formed the basis of decisions about whether to accept compensation.  instead, decisions
were based on rumour or inaccurate information from corrupt sources.  This case study suggests
that before a complaint is lodged with a mechanism such as the cao, it is desirable to:

Support the establishment of clear communication and decision-making structures2
within communities, viewed as legitimate by the majority of community members.

assist communities in understanding the potential impacts of the mine, particularly3
drawing from experiences of other communities, using appropriate communication
styles, and demanding additional information from the company if necessary.

Support affected communities to engage in open discussions about their priorities be-4
fore reaching a decision on joint goals.

advise community of a variety of strategies and approaches that can be used to achieve5
more beneficial outcomes.

Develop relationships between communities and nGos so they can understand each6
other’s objectives and engage in dialogue on what claims to make, and through which
avenues.

Develop relationships and clear and regular lines of communication among nGos so7
that each nGo might work to its strength on a case, and work in line with its mandate
(eg aMan could have shepherded communities through a cao process while Walhi
and others stepped away from the process).

Alternativesourcesoflivelihood

all the community members we interviewed feared for their future livelihood.  Those who had
signed the compensation forms did so due to the promise of employment with the mine.  For
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community members who were part of the 50 000 group and were refusing to sign compensa-
tion agreements in the hope of bargaining for a better deal, there existed considerable fear about
their future livelihoods. 

Limiting people’s access to their traditional livelihoods increases dependency on the company.
The negative impact of this kind of strategy can be limited by nGos who are supporting the
community by making effort to help families secure a livelihood. 

ideas for doing this include:

Make alliances with development NGOs who are independent, and whose expertise1
is in sustainable livelihoods. invite them to visit the communities and see what they
can do to help. (Make sure they stay independent and do not become part of the pt
WBn cSr program!)

in all complaints, add to the list of the demands a guarantee from the company that2
communities can continue to use their agricultural lands until a final agreement is
reached. 

ask the company to publicly guarantee that they will not call the police, or any others3
to punish families who are accessing their agricultural lands.

ask the company to publicly promise they will not destroy any agricultural lands until4
agreements have been reached.

SeekadvicefromotherNGOsandorganisationswithexpertiseinmakingcom-
plaintsbeforelodgingacomplaint

Many of the shortcomings of the cao case in relation to the Sawai and tobelo Dalam commu-
nities arose because of lack of knowledge and preparation on behalf of the nGos who lodged the
initial complaint.  had Walhi and the other Jakarta-based nGos who made the complaint sought
advice from groups such as Forest peoples’ programme or SawitWatch, who had recently used
the cao in the Wilmar case, they may have been better prepared for the process that ensued and
had more idea of how to engage strategically with the non-judicial human rights mechanism.77

Conductpreparationwithinthecommunitybeforelodgingacomplaint

it is likely that the cao process would have proceeded far more smoothly, and would have gone
further, had the communities been prepared and received training about the cao process by
trusted nGos.  had the communities received training about the cao from friendly nGos,
who they already trusted, they might have been more prepared to engage with the process and
to find creative ways to overcome fears regarding mediation. 

even if the community gained the opportunity to freely and fairly negotiate with the company,
they have very little support to establish what a ‘better outcome’ might look like. 
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Buildaninternationalalliance

pt Weda Bay nickel Mine’s two biggest shareholders are eraMet, a French mining giant, and
Mitsubishi, one of Japan’s biggest companies.  although Walhi has now made better contact
with its French equivalent, Friends of the earth France and the legal group Sherpa, there is not
a well-established campaign in France.  no campaign exists against Mitsubishi that we know of
in Japan or elsewhere that the Japanese giant operates. This represents a missed opportunity to
make use of the failures of the cao complaint to generate alternative forms of leverage for the
affected communities.

LessonsForBusinessAndGovernment

Gobeyondminimumlegalrequirements

one of the main lessons for business arising from this case study is that it may at times be nec-
essary to go beyond minimum domestic legal requirements in order to uphold international
norms. in the case of the acquisition of the agro-forestry land of the Sawai communities affected
by the pt Weda Bay nickel mine, there were a number of breaches of indonesian law found by
the community legal advice group pro Justitia and also Komnas haM. procedurally, much of
the company’s behaviour with regard to land acquisition was in keeping with the law, though
as documented in this report, the land acquisition process and compensation have been marred
by allegations of intimidation and threats. 

The amount of compensation offered is well below what would be expected in keeping with
various international norms.  as noted above, the iDr8000 offer was calculated based on present
market value, and it failed to take into account the value of the land to the company, including
the value of the nickel deposit and the profit it would generate for the company. our research
suggests that the compensation agreement does not adequately replace the livelihoods of the
community, nor compensate them for the social and economic upheaval associated with the
entire life of the project. Businesses contemplating land acquisition and compensation packages
should ensure their proposals are in keeping with the iFc performance Standards, rather than
exploiting the low legal literacy of isolated communities and taking advantage of their compar-
atively weak bargaining power.
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